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ADVERTISEMENT, 



X HE Sheets with which the Public are nowpresentedy 
are intended to form theThird Division of the second ant} 
la$t Volume of the Law Selections. Our attention 

*  ' * 

has been directed to the Lxiy of CoAfMONs and Com-* 
HONERS^ not only on acpount of the universal eitctent 
^nd utility of the subject^ but likewise of the importance 
which it has of late assumed by the consideration given 
to it by the {legislature; the provisions of which it i$ 
majterial that both Lords and Commoners should be acr 
quainied ; — and that they may become 90 in the l*ullest 
manner^ and at a small expence, is the chief design of 
^ihe present Compilation. 

The next object of our attention will be the Law re^ 
lating to TRAVELLERS and Travelling, which will 
complete the design we originally had in view of form* 
ing, under the above Title, a Collection of familia|: 
Treatises on such subjects of the Law, as appeared lu 
be of the most general utility. au(l importance. 
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Chap, h 



Of the Originah Nature^ Qualiiiesi end Kinds §f Contm^H. 

THE word Communia^ or Common^ as taken fubftan- tJefiaitiraii 
lively, and ufed i^ a term of art, pl-operlv fignifies H 
tight or privilege which one or mord pcrfons claim to take 
or ufe fom^ part or pofcion of that which another mitf^  
lands, WatdrS, woods, &c. do naturally produce, Wthoiit 
having any property In fuch larld, water, Wo6d, &c. for 
he that has the property is the lord, or owner of the things 
which property^ in this fenie^ cannot be faid to be com* 
mon ; fo that common'and property^ in our legal (ignifi- 
cation, fecm repup;rtant. 

Commons, in thisfenfe, are generally dividcdiritofoar DivifldW, 
kinds^ vix. 

-I. Common of paflure, which is a right,' or liberty, 
Which brie of* mote haVe to feed or fodcfcf thdf beaif s or 
Cattle in another man's lands, &c.' 

2. Commort of turbaty^ which Is a right,* of liberty, 
of digging turf in another's land or foil. 

3. Common of pifcaryi or of fifhingii Which is a f ight^ 
Ot liberty, of taking 6ih in another's fifhpond/ pool, or 
jiver; and ... 

4. Common of eftovers, which is a right, or libertyy 
of takirfg trees or loppings, ftirubs; underwoods, &c; in 
another man's woods, coppices, &c; 

Common of eftovers are, however, generally called Species oito^^ 
boots/ or botes, and they are oi four kinds^ viz, mornofciflo^eTi. 

B 
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Pastuib. !• The greater houfe-botc, called ejioveria adificandi^ 
„i .  which is a liberty to fell and take timbemrees^ &c. either 

to repair ruinous houfe^i or to rebuild fuch as are pro<- 

Ilrate by tempeft, enemies,'&c. 

t. The Icffer houfe-bote, or eft overt a ardendt^ which 

IS a like liberty to cut and take tops and lops, or (hrubs 

and underwoods, or old 'decayed ^nd dead trees, to burn 

in the houfe or tenement, 

3. Efloviria (ftandl^ or plough- bote, which is a like 
liberty to cut and take proper tiniber, and other ftufF, for 
mending the tenant's ploughs, carts, wains, and harrows, 
and formaklt^g rakes, toirks, &e, ricceffafy for getting in 
bis hay and corn. 

4. Ejioveria clawdendiyOT^^^b'vtts^oi \t\Q,\o^\xrt\ this is 
ufually called hedge-boie, and is a liberty to take either 
proper timber for making j^Meis, ftiles, &c. or boughs, 
fhrubs, bu(hes, &c. to repair hedges and fences, or to 
inclofe open fields, \vherecorn isfewn, &c, 

A Mi\i kind^. of common is fometimes reckdned that 

liberty which the" tenants in fome "manors have of dig- 

"giiig a^d takli7g fand, gravel, Itonc, coal, ore, &c, in 

\kt lord"*^ foil, pits, quarries, or mines ; for which fee 

Co. Lit.'4i b. , Though' this kind of conimon may well 

'be ricdufced under the head of turbary. » 



Chap, II. 
OF COMMON OF PASTURE. 

Specif I of com- /^OMMON of paflure, which is the moft ufual fp^cies 
mon of pafture. "V-^ ^f common, and ol which therefore we fhalL 

principally treat, is divided into four forts, viz. 

*I. Common appendant. 

II. Common appurtenant. 
'HI, Common in grofs. 
IV. Common pur cavfe^e vicinage fa J.. 



(a J Anoiher fort of common of pafture may be that 
which in Norfolk is called Shack, concerning which fee 
Sir Miles Corbet's cale, in 7 Co. fcf Pnjf. Ch. 7. § 2. 
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The original and commeftcemeivt of common of pAsrifRE. 
pafture, &c. feems to hav« been briefly thus; when the 



«T»cient kings of England diftribuited to their lords, or The original of 

barons, certain circuits of ground, confifting for the mofl ^*'™°*^' 

part of arable, pafture, wafie and wood land$, called 

manors ; the}' had a petty royalty and jurifdi<5livn over 

thofe that lived within their precinds, and in€on({$ler- 

ation of the performance of civil pr military fer^ces, or 

yielding fuch rents in corn, fhecp, &c. as was agreed 

upon between them, they built them houfes and dif« 

tributed parcels of arable land to fuch their tenants, 

when villenage began to be worn off; but as the tenants 

could not live fo as to pay and perform their rems and 

fervices without cattle to manure and plough thofe lands^ 

and fuch cattle could not live without feedmg or paf^urc ; 

therefore it was neceflary for them tp feed fuch cattle 

upon the wate or. pafture, within the jurifdiftion pf tfie 

manor, or fome other of the lord's waftes in other places^ 

which the lord granted and allowed ; this in proccfs of 

time being looked upon as a thing incident to their 

tenures, grew to a prefcription, and confequemly tp a 

tight faj.  ' ^w 

Now the nature of common, I mean common of *«*^''*'^' 
pafture, which is the moft general common, is a feeding 
with the mouths of the cattle ; and common appertains 
not to the tenant, nor is it his, untfl it is taken by the 
mouths of his cattle ; and therefore if a ftranger cuts the 
grafs, the commoner cannot take it away, nor hafc sin 
aAionoftrefpafs. 



 M I J I  m^H^l 



(aj And becaufe the tenants could not live and! 
perform their fervices without fire, nor repair their 
houfes or fences without timber and wood, therefore of 
neceflity alfo they muft have common of eff overs in 
fome parts of the manor, or in fome other of the lord's 
woods near and convenient j the like of the common of 
tui:baryyi2ff. 






m 



4 
Pasture. 



'DefinittoB* 



Original. 
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I. COMMON APPENDANT. 

In eonfidering this fpecies . gf Common^ we Jhdll enquht 
inh. 

1. The Definition^ Original aftd Nafure ^f it. 

2. To what itJhaU be /aid to be appendant. 

3. The feveral Sorts thereof. 

4« How Title [hall be made to it. 

J. fFithwhat Beqfts itjhall be vfed andtake/t, and with 
what not. ' 

!• The Definition ^Origin yand Nature of Common Appendant; 

/^OMMON appendant is, where a man is feifed of 
^^ certain arable lands in refpe<ft to which he hath 
had, time out of mind, com mon in the foil of anothe r. 
for himfelf and all thofe who (hall be leifed of the faid 
land ; there he (hall have common for beafts common- 
able, viz. fuch as manure or compa(iure the fame land 
to which the common is fo incident or appendant. See 
Terms of the Law^ and Rowel. 4 Co, 37. 2 Jnfi. 99. 
When the lord of a manor, in which there were great 

. wafte grounds, infeofFed others of certain parcels of 
arable land, that the feo(rees might have common in 
the faid wades for beafts nece(rary to plough and cora- 
pafture the land ; for the feoffee could not plough and 
manure his ground without beafts, and they could not 
be fuftained without pafture, and confcquently the tenant 
muft have common in the waftes of the lord for the 
beafts which ploughed and manilrcd or compaftured his 

. tenancy*; and this was tacitly implied in the feoffment, 
and incident to it. 4 Co. 67, Co. 2 InJL 96. Perk. 670. 
And therefore if the lord ot a manor, before the ftat. 
quiiCemptores terraruni, had made a feoffment ot part of the 
manor, to hold of him, the feoffee would have had com- 
mon in the lord's waftes as incident or appendant to his 
grant, i RoL Abr. 390. C. 

As to the nature ot tliis fpecles^of common, "it is to be 
obferved, that common appendant is ot common right, 
as appears by the flatute ot Merton, ch.4, and it mufl 
have been time out of mind, «nd commence by opera- 
tion of law; and for this one need not prefcribe. It 
cannot be fevered from the foil by grant, without being 
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cxtinguifhcd ; therefore a prefcription to have common PASitTRi. 
appendant, not faying to what land, (hall be void ; and   " i^ 

jt it is appendant to land, a prefcription to it is fur- 
plufage. For its being appendant implies {u^efcription, and 
therefore it is needlefs to prefcribe to it. It is not com«» 
mon appendant, unlefs it had been appendant time out 
of memory, &c. therefore fuch common may not be 
created^ at this day. 4 Rep. 37. 'J irringham's cafe, 
aBrcwnL 298. Cro. Car. 542, in Daniel's cafe, i Roil. 
Air. 401. 4-R<^. 37, 38. I Roll. Abr. 396/ 26 //. 8. 4. 
The lord may have common appendant in his own 
tenancy; this common is natural^ for the lord has right 
of common in the lands of the tenant, and the tenant in 
the lands of the lord. 2 Inft. 851 474. 2 Brownl. 298* 

2. To what it may be f aid to be Appendant. 

Common appendant is only appendant to an cient ara^ J|*® ancjcutin- 
3/g lan d, and n ot to meadow, pafture, yr to y houl c ; ** *" ' 
%nci though fome part may be converted to pafturc, yet 
the pleading muft foe, that it is appendant to land, 
4 Rep. Tirringham's cafe. 26 H. 4.- 

It cannot be appendant to land, which is approved out Not to land ap* 
of the waftes of the lord within time of memory. But one ^'■•^«^- 
may prefcribe to have common appendant to his manor , 
viz. to fuch dcmefnes which are arable land. 5 AJf^ 2. 
4 Rep. 37. b. 

But common may be appendant to a carve of land, To a cirvc of 
and yet a carve of laijd may contain pafture,- meadow ^*°^' 
and wood ; bpt it (hall be applied to that with which it 
agrees : and fo to a manor, but this (hall be intended to '^o * nanor. 
the dcmefnes of the manor ; and therefore if a tenancy 
efcheat, the lord (hall not increafe his common by rea- 
fon of that. There muft be a congruity between the 
thing appendant, and the object to which it is appendant. 
4 Rep. ibid. '^AJf. 2 Lift. 122. ' ' 

So it may be common appendant, though it belong to Toararm,piough 
a manor, a farm, or a plough-land ; and though it be^*"**»*^^* 
on condition only to have common in it when it is not 
lowed, &c. 4 Co, 37. 

But if one and his anceftors, and all thofe whofe eftate 

• he hath in a houfe, have had common of pafture for a 

certain number of bea(is, levant^ 6cc. in a certain 

place : this 13 npt common appendant but appurtenant* 
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Emtou. Bo^ though common ^pp^idant can only be app6n« 

p ' u . !j I. I dant to arablej and; yet if a houfc be afterw ards built 
upon that which w ais at firft arabl e ; or if part of it be 
eonvertM into q^adow or pa fture> yet it ftil L may be 
cfa tknetTas comm on app endant. And he (hall have this 
eomtnoA for all hia btafts which he keep^ upon that 
which was anciently arable land, though fince convened 
fo> meadow, lee. 4C7. 37. 

He that claims coffimon by force of a prefcriptton, as 
^n i)fthabit<a:nf of a village, (hall have no other beads €0 
cocaimon there but thofe that are levant acid <ouchant 
'" ' irlthin the village, i RM. Abn 2f)%.G. 

. Infofne places the lands of the owners lie intermixed 
in tittle parcels in large fields , and they ufe there to in- 
jtcrcommon promifcuoufly from harveft till the land be 
fowed again ; this muft be commop appendant. And in 
ftcsh cafe, tht)ueh any of them enclofe his part of fuch 
£eldv yet the reft may take common with hint afterwards 
in his^ ittclofure as cbey did before. This ki Norfolk is^ 
Ve#y uftial, and is there call^ (hack. 7 Cb. 5. 

^^^^ ^. ^1^0 *f ^" ^^^ ^o^" ^n^ has divers parcels of land m^ 
dofed together, in which the inhabitants have ufed to 
have fhack by paflTage into it, by bars and gates, witft 
jtht^rr beafts ; this is to be taken as common appeddant tat 
appurtenant. But if in the towns of D^ and c^. the ufage 
hath been, that every owner hath ufed to inclofe his own 
lands from time to time, and fo to hold it in fcveralty ; 
there the ufage proves itoriginallv to be but in nature of 
0iack, becaufe of vfcinage ; and therefore he may inclofe 
^ and hold it in fcveralty. And if a man has an ancient 

jclofe anciently taken out of fuch a common field, as above, 
and he, and all whofe eftate he hath, have held the fame 
in fcveralfy, he may claim to ht)ld it (o ftill. And as 
to that parcel foinelofed the fliack retains its original 
nature. And per Coke, he who claims fliack there may 
pot prefcribe to have common in it. 7 Co, 6. See Brooi. 
T'lUCofnman, 35. 

Note, In the cafe of the King v. Fox, Mich, 6W. 
and M. in B, R. it is admitted, that the inhabitants of 
One parifli may have common appendant in waf^egroundsj 
which lie in another parifh. And in that cafe, on the 
queftion, whether the commoner (hould be afl'effed for 
ta^ces in ibe parifh where the wafte lay, or in that where 
his farm ^y ? it was held, he (hould be affelled, ^c; 
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m that wher^ bis, farip lay.: for the cpnifiion isincidenf, PxstuRK. 
and wrll pafs by the grant of the farm, &c« So that it is — — .— i— 1 
t«tb«coQ£d^red9saf>art ther^» ;^Qd. ^ faw b.tobe 
ld](^ tbe. higher. Sail. i,6o. 

Atid thoughitbe £aifi,ifiionfic.of tliebopks, t)]|Jttcof|};>,«.S4Ain{i^ %^i^ 
jjfKm q^nnot b<tloPg to a, Ifpufo op cottage ; yet in thc^****^' ^^' 
cafe of £mfirtpr\ v. ^eU^ys ^A\- % A^^ ^ ^¥ beld^ 
that one may prefcribe for coo^nipn ;^gp^daiyt to his 
cottiige ; |or^ cotlpgc- contains a cjjrtiJsfj^. at Icaft ; aind 
there is npdifi^r^nce between a cu/tilage and ^ melTus^^i^ 
9&to the appand^ncy of COfT>iBon ; alio a cottage has a^s 
ieaft a court'*y?rd belonging to it. And; Holt, Clii^^ 
Juftice^Caid) her^ipen^beJ'^d the. trial otan iiTue, lyh^th^i} 
livmti, T^vifJ^a^Hphont t ^qfpre. Hale, Chief J^ftice, "wljj . 
held, that, fodd^rin^ o^ cattle in the yard wa^ g9od ^vih 
49nceof ^v^my and couchancy (a). 6 il^isi^. 144, St^l. 

It is likewife fold in fW^. 253. That in common 
iQtent cattle cannot be In^apt^ &c. upon a meltuag^ 
only. But in 2 Brown/, 201. it is held, that beafis may 
well be faid to be levant and couchant upon a houfe* viz. 
either upon a curtilage belonging thereto, 0^ . upon th<f 
houfe itfelf, viz. as many as may be tied therein, or are 
ufual to be maintained therein. But this feemsto be of 
common appurtenant and Qot appendant. 5 Term R^p* 
46. 49. .And therefore fee and note the difii:r&nce be*' 
tween common a ppendant and common appurtenantj in 
iiec, 11. And It is faid that new erected cottages, 
even though they have four acres of ground laid t<> theo^^ 
have no right of common in the wafte. 2 Injl. 749. 

Common of turbary may not be appenHam fo land, 
but to a houfe it may. 4 ftep, 37. l«Qr the appendancy 
IS to follow the nature of the thing to which it is ap« 
pendant. 

A parfon may have common appendant to his par- 
ibnage, out of the lands of an abbot. Galdb. p. 4. 
a InJl. 86. 






(a) The flatute called extmta tnaneriu 4 Ed. u 
fays, a cottage contains a curtilage. And by thp flat. 
*3i Eliz. ch. 7. A cottage ought to have four acves of 
land. Co. Lit. 5. b. q, Infi. 736. I Bulji. 50. And fef 
^Term Rep. ^. j^ . : . .i 
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£astur£» 3. The Sorts of Comhion Appendant, 

Qj Roll. 379. Common appendant maybe either unlimited in 
For a commoner time, 39 for t"C whplc year, Of It may be limited to a 
hi7^'*^*"o* *® time, or upon condition, as fo long as he (hall pay fo 
per*Qtum"an. niucl), or ft) long as he (hall be refident upon the 
|i^m^ ^c. houfe, to which the common is appendant. 37 //• 6« 

22-17 Ed- 3« ^6. 4 Co. 37- • 

Alfo common appendant may be to a commoner in 
arable land, after the corn fevered until it be refown ; fo 
for two years after the corn cut, and not for the third ; 
fo in a meadow ajfter the grafs is cut until Candlemas \ 
fo in pafture, from the feaft of St. Auguftin till AUt 
< Saints. So it may be to put his Beads therein for any 
limited time certaiif. See ^ Co. 5. i RoL 397. 

A man may have common appendant /or 30 beafts in 
one place, and alfo common Appendant to the fame land 
iti another place for part oi the faid beads ; and fo may 
take where he will. 17 Ed, 3. 3^. See i RoLAbr* 

397- E>- 

^. ff^itb what Beafls it Jhall be ufed and taken ^ and with 

what not . 

With horfes and oxen to plough the land- 37 //. 6. 
34.10 J?fl^. 4., 10. b. 

So for cows ^nd Iheep to compafture the land. It may 
not be ufed but with the beafls, which are for manu- 
ring or compafturing of the land. It (hall not be ufed 
with goats or geefe, &c. and therefore prefcription to 
have common for alt manner of beads is not good ; 
becaufe this comprehends goats, iheep, and the like. 
But fuch is common appurtenant. And the words for 
all beafls are underdood all copimoi^able beads. 37 
H. 6, 34. Per Cur. 
Cowtnon»F? Now common appendant may be limited to a certain 

pendant, with- npmbcr of beafls by ufage, though it is in its own na« 
outnumber, ^Q^p iyithopt fiumber, becaiifc it is to have fufficicnt 
^^' pafture for the bcafts ; and the common is meafurable 

-according to the quality and quantity of the freehold, to 
which he claims to have this common appendant, via, 
for all thoFe which are levant and cbachfint upon the 
land, to which the common is appendant. 17 Ed, 3. 117 « 
37 H. 6. 34. 10 Ed. 4. 10. b, Iq ^^ 4, 32* 6, 
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And fo many cattle as the land to which the common Pasture. 
appertains, can maintain in the winter, are faid to be /f- —   
vant and couchant there. Noy^ 30. ^ent. 54. 5 T^rm 
Rep. 6 . 

And fo my Lord Coke in his comment on the ftatute 
of Merton, ch. 4. Though common appendant be with-' 
out a certain number, as to have futlBcient pailure for 
beafis: yet the words in the Uatute ofMcrton> ch, 4. 
quantum periinet ad tenementafua J i e. as much as belongs 
to his tenement, may be reduced to a certainty, for that 
16 certain which may be made fo ; and common append* 
ant, be it certain or' uncertain, is within the ftatute of 
Merton. ilnft.p.ib. 

Regularly, this commoner piay not ufe the common, Not with At 
but With his own proper beafis ; and he may not agijl the ^*'*s of 4 
beafts of a ftranger ; but if he has any temporary or fpe- *'*"^*'"* 
cial property in them he may : a^ luppofc he has not 
^ny beads to manure his land, he may hire other beafts 
to manure it, and then he may ufe tlie common with 
them, for hiring makes them in a manner his own hearts : 
fo if he take the beafts of a ftranger to fold, and fold 
them accordingly, being levant and couchant upon the land, 
he may ufe the common with thefe beafts c for he hath a 
fpecial property in them for the time. 11 H. 6, 12, b. 
Jj^ich^ 10 Car. in B. R> Jafon and Hellyard. 

Jt is agreed in Rumfey's cale, 2 ^T^^ 504. that a man 
cannot put in the beafts of a ftranger, but only to com- 
pafture his land. 2 Kei. 504. 

As for extinguiftimcnt or apportionment of this fort 
of common ; lee pofi, tit. Extinguijkment y JpportioM* 
fnent. 

And fee more of the difFerences between common ap- 
peodaiit suid appurtenant in tlie following fcttion. 



1* Xbthh^Sufp fifing 

Pasture* 

^^^ ^^ jj QP COMMON APPURTENANT, 

I, The ^Nature of it. The Diver fit ies. between Comtn^ 
J^ptnelanti and C^mn^on Appurtenant. . 

a. To what itjhall be/aid to be Appurtenant. 

3. And how itjkall be ujed^ and with what Beajls* 

I. The Nature of Common Appurtenant, 

/^OMMON appurtenant \% much of the nature of 
^^ common appendant, but it diiFers in fcveral parti- 
culars : as it maybe ufed not only with bcafts com- 
monable, as horfes, oxen, kine and fheep ; but with 
beads not conimonable, as goats, geefe, hogs : and the 
judges favour this fort of common appurtenant if it 
can any ways be made good ; as may be obferved in 
Stone and Muffenden's cafe before cited, and other cafea 
hereafter. 
1>iirerences be- For the farther illuftration of common, I (hall fliew 
iveen common in what particulars common appendant and appurtenant 

Though common appendant and common appurtenant 
are frequently cqnfounded in our books, and oftentimes 
miftaken the one for the other, yet it appears by wha;t is 
before faid, that they differ in their kind, natufe, and 
quality : but for clearer diftinSion between them, db- 
ferve the following differences. 

1. Common appe ndant m ay n ot be created at this da y, 
nor can it arife withm time 61t memory, but muft grow 
by long ufageand prefcription, ti me out of m ind ; but 
conjmon ap purtenant may be newTv granted* or crea ted 
a t this d ay, tnough it may alfo arife by ufage, &c. 

2. Common appendant is only to be taken and claimed, 
for and by reafon of a ntjcnt ara bl e land onl y ; but com^- 
mon appurtenant may be claimed and taken \ox or by rea- 
fon of a houfe or cottage, or for any other land, befides 
arable, as meadow, paliure, &c. 

3# Common appendant can only betaken and claimed 
for fuch cattle, as manure or compaflurc,!. e. marl or dung 
the land; but commo n appurtenant may be for aU m ag- 
iier of brads whatfoever. / 
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4* Cofnmort appendant }$ only to be taken wifhand PitsTirint« 
i^Iaimeil for fo many beads or caule only as wt^l ferve to — *, 

manure and compafture the l^adjbui cooutioii appurtenant 
may be for beai^s without number. 

5. The appendant muft be ciaimet^fcM' and talaen witk 
the beails, only while they Virc Ifvant Tuad cauehani upoir 
the land, to which it is appendant ; but conuiKm ap^ 
purtenant may be claimed for and t^ken with beafts that 
go and^ are kept in any place whatfoever. 

6. The app endant muft be taken vri tliijt meafure^ i. e. 
ki pr oportion to the la nd to which it is appendant* As if 
it be appendant to on? acre, the common ihall be only for 
fo many beafts as will manure and dung that acre ; and If 
he take thecommon with mc^re bcafts^ the reft o^the com- 
moners may have a writ ot a^imeafurement of paAure tO' 
reftratn hitnn; but com mon appurtenant may be had an d 
taken by bca^s without number. Anci it lecras no* writ of 
admeifurement will lie ia the cafc of' common appurte* 
nant. Sec &CV. 70. 6 CV. 60. 4 Vk 38. 4E.4. 29. 

^5 E. 4 3^- 9 £• 4- 3* 

7. Alfo common appendant cannot be fevered from the 

land tp which it belongs, (either by any aft of God, or 
of the law, or of the parties, as it is faid, {ffd (juctre) but 
com mon appurtenant may [in many cafes) he fevered 
f rom iKehoule, land, or other thin^ to which it is app ur* 
tenant, 

8. Yet common appendant may be extinguifhed by 
unity of all the land and the common ; and fo it may by 
divifion of the land, &c. But for c ommon appurtenan t 
it _is qucftionable. See Moore ^ Cafe 6,54.. 

9. But purchafing part of the land in which h common 
appendant, does not extinguilh thecommon ; othcrwifc 
it is of common appurtenant. I BrownL I bo. 

10. If one prefcribes for common, as appendant to th^i 
which is againil the nature of common appendant, this 
(hail not be common apper^dant, but rather appurtenant 
or in grofs. Cro,Com.i2' 

11. And if thefewords,eommon appendant to the houfe 
or tenement, &c. be in a grant, this will not create a 
common appendant, that was not appendant before, i ^ 
Sui/l. 18, And if the title to common be made as appen- 

clant. time out of mind, to a houfe, < meadow or palture, 
as well as arable Ijind, this muft be common appurtenant 
^nd not appendant, 4CW36- 
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Pasture. t^. If a lord of a manor, Mrithin which are divers 
waftes, grants to another certain lands iirithtn the manbr,^ 
and common within the wafles thereof, with all his hcafts, 
this is common in grofs, and heithj?r appendant nor ap- 
purtenant. But if It were fet down with what bcafts in 
certain the common (houid be taken, it were common 
appurtenant. 3 /«/?. in. the cafe of. Stamford and Bur- 
gefs, Shep. Air. Common 381; 

13. One prefcribed to have common appertaining to 
his houfe and land, in the land of ^. and in the land of 
JS, ^nd this was held to be common appurtenant^ and not 
appendant. 4.C0. 37. Goldjh. 114, . ' 

14. So if a man has common of eftovers in a certain 
place, time out of mind, to be burnt in his houfe, and to 
amend his old houfes and hedges, this is not commbn ap- 
pendant, but only appurtenant, it H, 6. 11, i RoL 
Abr. 39q. L. 

- 15. Note, Per Anderfon Chief Juftice. There 4s no 
common by common right, but only common appendant. 
Goldjl. 11^^ 

1. To what itJhaU be Appurtenant, 

It m*y be appurtenant to meadow, pafture, &c. Tir- 
ringham's cafe, ' , . 

So it may to a houfe, cottage, curtilage, &c. 

If a man and his anceftors, and all thofe whofe eftate 
he hath in an houfe, have had common for two beafts in 
a certain place; this is not common appendant, but ap- 
purtenant, li//. 6. 12. 

. If a man grant common to another for all his beafts, 
which fhall be levant and couchant upon Black Acre, or 
which (hall manure or departure Black Acre ; this is com- 
mon appurtenant to Black Acre. See Plowd, Qjm, 381. a- 

3* How Common Appurtenant Jliall be ujed^ and with wh(it 

Beajli, 

It may by cuftom or prefcription be ufed with horfes, 
oxen, cows, fhecp, goats, hogs, and all beafts,* at all 
feafons of the year, that is, according to the ufage or 
grant ; and though fuch beafts are not commonable beafts. 

But regularly .common appurtcn^mt is only for beafts /?-> 

T»fl»/and couchant ^ andhe who claims only common appur- 

S tenant to his land, ought to fay for his beafts levant and 

r(>wr^^jr«/,orotherwifeit is not good i becaufethatin fuch 
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lord is to have ; and then the commoner ought to fay for Pasture. 
his beafts leVant «nd c$uchantj for this is the ftandiard of 



•the profit he is to have, viz. herbage for all his beafts The rcafon 
that (hall be levant and couchant u^on his land, and not ^J'levanLnd^ 
for any more; and therefore, if he put in any beafts that couchlnt. 
are not levanl and couchanfy he does wrong to the lord, 
and (hall be punilhed as a trefpaiTer for them. 2 Saund. 
32«;, 326. Hoflcins andRobins's cafe. NoyRep, 145. 
J cfFreys and Boyes's cafe. • 

If a man claim common ' by prcfcription for all beads Prcfcripticfn. 
commonable, in the land of another, as appurtenant to a 
tenement, this is a void prcfcription : becaufehedoesnot 
fay it is for beafts levant and couchant on the land, to which 
he claims this to be appurtenant ; for a man may not have 
common, without number, appurtenant to land: and when 
he claims the common for all beafts commonable, and 
doth not fay for beafts levant and couchant upon the tene- 
ment ; this (hall be intended to he common fans number, 
according to the words : for there is not any thing to 
limit it, wken he does not fay for beafts levant and cou- 

. chant. Pajc. i6 Ckr. in B. R. Cobham and White's 
cafe. 1 R9U, Abr. 398. . , 

• But where common is claimed by the naipe of paf- 
turage, there needs no averment, that they were levant 
and couchant. See below, tit. Prefcriptim. Cro. Jac. 27. 
Sir J. Thorndle'sgafe: • 1, h 

He that hath common appurtenant may not a^iiji the ^^^^ot ji * 
beafts of a ftranger : and he which claims conimon for it, auger, 
beafts levant and couchant , may not give licence to a lucocc. 

- (Granger to put in his, beafts, for that would be a wrong 
to the lord or owner of the foil by a furcharger of common: 
and Monk and Butler's cafe is, where one who had com- 
mon for 20 beafts certain, may not licenfe another to put 
in the fame number ; and much more where they have 

^ for no certain mimbcr. Cro. Jac^ 574. Monk and But- 
ler's cafe. 

But he which hath common appurtenant may borrow 
or hire the (heep of another to compafture the land, (but 
not to fell them) and may ufc this with his beafts that are 
for his ftall. 14 //. 6. 6. 

The plaintiff^replies tojuftify damage feafant in trefpafs 
by a gelding, thrjt he is lei fed of a melTuage and land in 
&c. and that he and all thofe whofe eftate, &c. have had 
common ^rc? 25 mounts averiii every year alter May-day, Magntmnt, 
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Pastxtr*. Ac. This -plea is good, formagHa averta mky well he 
■I imended horfes, oxen, Js^ine, or other fuch bcafts of thofe 

kinds which are comtnonable, and furh. which by the 
comnnon phrafe of the people are well enough known 
amongil them* Cro. Jac. 580. Standred an() Shoreditch's 
cafe. 

Upona/pccial verdid inejeament the queftion was, 
whether or not a prcfcription for common of pafVure, for 
all cattle and fwinc in a foreft at all times of rhc year, 
were a goad prefcriotion or not ? The prefcri^nion is 
naught. Hard. p. 87. 

And as for the apportionment or fufpenfion thereof 
ieepoji. 
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III. COMMON IN GROSS, 

%. The Nature tf Common in Grof 5. # 

2. H<iU)j and with what and'whefe Beafls it may he ufed, 

3. The Commencement (jf Common in Grojsy and hct^f it 
may le made x/t this Day, and how it may be granted 

over. 

HoKt. /COMMON in grofs, or at large, is fuch. a$ is neither 

\^ appendant nor appurtenant to land, but is annexed 
to a man's perfon, being granted to him, and his'heirs,for 
life, or for years, bv deed^ or being fo claimed by prc- 
fcription. 2 Blac. Com. 34. Co^ Lit, i,2T, 122. a. 2 Infi. 
477. Roll, Ah, 402. Fit. N. B. 4 Rep, 30. 

lihall fet down what fhall be laid common in grofs, or 
not, in certain cafes. 

If a grant is For beafts letMnt and cmchanty this cannot 
be intended common in grofs j but appurtenant. There- 
fore, if ^. grant common to 5. in certain land, for all his 
bealls, which fliall be levant and couchant upon R, Acr^, 
where B. had nothing in Black Acre, fo tiiat this may 
not be appurtenant ; yet this (ball not be a common in 
grofs, becaufe the intention of the grant is for beads le- 
vant and couchant. And fo if ^. grant to /i. common in 
certain land for all his beafts. which ihall be manurii)g 
and depafluring in B* Acre> where B, bad nothing rn t}. 
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'Atfc, bccaufe this cannot tate tffeBt as a common ap- PASTtmiu 

purtenanty yet it (hall not take efic^ ^s a common in *^..   

]grofsy inafmuch*as it is limited to fiich beads as fhall ma- 
nure and depafturc the land. See more below, i RolVs 
Abr. 403. Gavi en and Stacy's cafe. 

Notv obfcrve ^ith my lord Cole (Com, Littleton 122.) Diverfities of 
'Some common is certain, viz. for a certain number of ^**"*"'"'y " **• 
beatts ; fome common is certain by confequence, viz. tor 
iuch which are levant and couchant upon the lane) ; and 
fome more uncertain, as comraoh without number in 
grofs. 

But note, that though it is called common in grofs and Differences U- 
fans number: yet if you prefchbe for common without ^^ccn commoa 

, '^.I'^j • >n grofs, and 

number appurtQtrant to land, you can put in no more common with. 
icattle than what is proportionable to your land ; for the outnumi>er m 
land (lints you in that cafe to a reafonable number ; but ^^^^^' 
if you prefcribe for common without number in grofs, 
there is no bounds But if theowner grant common with- 
out number, yet the grantee may not ufe the common with 
fo many beafts as that the grantor may not have fufiicienc 
for his beafts. 

A man may prefcribe for common in grofs, without Prefcription for 
 faying levant and couchant ; but not fo for common ap» common in 
; pendant. For a man cannot have common without num- ^^®^** 
ber appurtenant to land, but appendant. Mod. Rep. 

74- 

When a man claims common for all b^fts common- What (hail be 
able, and does not fay for beafts levant and couchant upon »»tendcd ccm- 
the tenement ; this (hall be intended to be common with- "®" *** «'°*'- 
"out number : and therefore, if a man claim common by 
prefcription for all beafts commonable in the land of ano- Prefcriptiaiu 
ther, as appertaining to his tenement, this is a void pi^- 
feription, becaufe it is not faid, it is for beafts levant and 
couchant in the land to which he claims this' to be appur- 
tenant ; for a man cannot have common without number, . 
appurtenant to land : and when he claims common for all 
beafts commonable, and faith not for beafts /^i^^w^ and 
couchant upon the tenement, this (hall be intended to be 
common without number, according to the words ; for 
{as was before obferved) there is ndt any thing to limit 
it, when it does not fay for beaft;s levant and couchant, 
}. RoWs Abr. 398. Cobbay and White's cafe. 

If a man had common fans number, yet he ought not 
fo tofurcharge the foil, but that the lord m;iy have cojfi^ 
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Pasjurb. mon there alfa; and if the tenant furchargc the foil, 

' '^~ where he had common without number, the lord may 

diilrain him, but adn>eafuremcnt lies not. 2 Saund. 'i±<» 

Common without number cannot be appendant to any 
thin|3; but lands; and it is called common without num- 
ber, becaufe it is.only for beafts levant and couchant ; and 
It is uncertain how many thofe are^ there being more in 
fome years than in other. But it is a common in its na- 
ture,, for thatis certain which may be made fo. Hard, 
. Ii8. Chichly's cafe. 

As for the granting of common in grofs and-without 
number, and how it ihall pafs, and with what words ; fee 
poJL tit. Grants and ExpoJiitM of Grants. 

2» HoiVy and with what^ andwhpfe Beajls it may be itfed, 
Wuh ihc beafts yfj^ which hath common in grofs for a certain number 
ranger. ^^ bcafts, may put in the beafts of a Itrangcr, and ufc the 
-common with them, ii //. 6. 22. A., 

He may hire other beafU to manure his land, and ufe 
the common with them ; for they arc in a manner his 
beads for the time ; s^d I fee no reafon, but he may agift 
other bcafts, though 45 Ed. 3. 25, fecm^ to be againft it 
For all manner A man may picfcribe to have common in grofs for all 
of bcaih. manner of beafls, or the grantee may have it for a certain 

number of beafts. 

^ 3. The Commencement of Common in Grofs y and how it may 

be made at this Day^ or granted over or not. 

It has been before faid, that it may commence eithet 
by p refer tption or grant. See Cro» Car^ 2191. 
Common ap- Common appendant cannot be made common in gtofs^ 

pendant, and ^ f^j. j|^^j j^ f^^. ^eafts Uvanf 2knd couchant upon the land to' 
*cnjlu**iii»7""t" which the common is appendant, and therefore it may 
be made in not bc fcvered without cxtinguifliment. And CbmmOn 
l^rS*^"^ *^* appurtenant for beafts hvant and couchant upon the lafid 
""* "" may not be made in grofs, for the fame feafon ; aftd 

if the intention of the grant is, that the hearts (hall be 
levant SLud couchant^ it ftiall not be ^ cofnmon in grofs* 
qE^L 4. 39. Plowd. Com. NcviU*scafc^38f4. Pafc^ 
fit/^f. 13. Drury and Rant's cafe. 

If A. and all thofe whofe cftate he hath in the manor of 
jy, have had time oat of memory afold-courfe, viz. com-' 
iiH>f> of pafture for any number of beafts not eKceedln^ 
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•500, Jft a certain field appurtenant to the faid ihinbr ; Pasture. 

he n)!iy gram over thig fold-courfc to another and fo . 

fnalceit in profs; becaufe the common is for a number ^ 
certain, and by the prefer! ption the (heep arc not to b^ ^"°^®^«^- 
-levant ai^d c»u£f>aftt upon the manor ; but it is a common 
for fo many fhcep appertaining to the manor, which may 
bfc fevered from tne maiiot as well as an advowfon, 
without any prejudice to the owner of the land where the 
common ts to be taken. Mi il Cat B. R Day and 
6pboner's Gafe in Cro. Caf. 
See more fit, Grant. 



IV. COMMON PUR CAUSE dE VICINAGE. 

%. Tf^effatun an4 Original of it, tPhat Jhall he conimon 
pur Cnufe de Vicinage^ and what Perfmsjkail have it, h$W 
Title ptall Af puide to if^ and hoW tijed^ 

^^ Qf t,nclofi^r9 of the Land^ and ih^ Conjequencet, 

I. The IJature and Origin of it. 

(COMMON, bccaufe of vicinage, or rtefghhouflioocl, ^<>^mof»>r- 
^ is Inhere the inhabitants of two townfliips lying ^*" * ^* **^'' 
contiguous to each other, (or, as is fometimes the cafe, 
two manors in one vill), have ufually intercommoned 
with one another ; the hearts of the one ftraying mutually 
into th^ other's fields without moleftation fro»n either 
% Blue Com. 33. 2 BnI/1,St. and fee 7 Co. 5. 8 Rep. 78. 

7'hi8 is irjdeed only apermiflive right intended to ex- 
cufe wh^t in flri<J^nefs is a trefp^fs in botii, and to pre'- 
vent a multipllciryoFfults ; and therefore either townfhip 
may enclofe and baf owt the other, though they may have 
jnretpoipmoped nmeoutuf inind, Ud. Cq. tit. 122. 4* 
4 Co, 38. Roll, Ahr. 399. 

And as the original caufeof thii fpecie$ of cbmmoit 
was bqt to prevent fuits for reciprocal elcapes from the 
fields of one' town into the other, ff there be common* 
;u^r^^///^,^c, between oi^e paiiih having 56 acres of coiri* ^ 

pion, 2>Q(1 another having 100, the irifhabitgints having the .. * 

j5q ap^;e^ of common, cannot put into the other more thin 
a proper nuniber of cattle for the dcpafturfng of 50 ^kttf. 
n Co. ^, h 

€ 
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Pastuke. Every ccmmon fur cav/i di^ victn^tigf, is common ap« 

^. pendant ; and therefore heed not, like common ^ppurtc- 

tiant, be prefcribed for : but it is fuiScient to fay that bef 
and thofe whofe eftate he has, have been, ufed fo: to interr 
common. Mo/I. Ji, 339, rcph. 2oi. Latch. l6x« 3 KeK 
388. 

But this fort of comnfon differs from the other ; for^ip 

man can put his beail therein, but they mUtt efcape thU 

ther of themfelves by reaibn ofvieinity, In whida cafe 

Onerrt»yrnciofc ^"^ ^^Y inclofe againft the other ; becauiie, as it is lakl 

jsgaruft the. before, it is but an excufe for trefpafs s and fo is Dyer, 

other. 316. One may not put their beafts into the land of the 

other, for then thofe of the other vill may diftrain them 

damage-feafant, or have an aflion of trefpafs ; biit they 

ought to &ray out of their own fields. Co, Lit^ I22« a. 

8 Kep. 78, 79. Wyat and WHd's cafe. 

If one had land in another town, and common there 
' T(*hh the inhabitants, &c. this is common by caufe of vi- 
' cinage. Dyerj^y^ PL 13. 

But if there are three vills, A. B. and C. and B. is in the 
middle between them ; the vills of A* and C may not ii)« 
tercommon for caufe of vicinage^ Dyer 47. PL 14. 

If there are two manors in one vill> they mayinter- 
common for vicinage ; and this is ufual. 7. Bulft. 87. - 
?°*LJf ]^t P'^' Every common for caufe of vicinage, is common ap- 
pendant. And therefore, a man need not prefciibc in' a 
common for caufe of vicinage ; but it is fuinci^nt to fyf^ 
that he and all thofe whofe eitate, &c. have ufed to inters' 
common by caufe of vicinage. Sec below. And 13 //. 7. i3. 
b. I RolL Abr. 399. K. 6. . . 

\, Of Inclojure of the Land in which is common pur Caufe jT 

Vicinage, and the Confequence. 

One town may inclofe againft the other ; for this fort of 
common is, as has been oefore faid, but an excufe for 
trefpafs Co, Lit. 122, i Kelh 24. 
the common is 1 f the lord inclofe any part of his common* the common 

gone ' .. - . . - . . - . 



fcribed for. 
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fojT caufe of vicinage is gone ; for when the reafon ceafes^ 
^ the confequences ceafe alfo. 1 Roll, Abr. 399. 

But npt as t© * ir*k«r« :^ r^- ^«.,r« ^c ^,\^\Jzlz. \ 



copyholder. 



If there is common for caufe of vicinage between two 
manors, and the lord of one manor inclofe ; this (ball not 
bind a copyholder of the fame mtfnor, but that he may 
have common for caufe of vicinage^ as he had before*' 
a KqU, Ahr, 399. K, 2. 
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CHAf», III* 
dF COMMON OFESTOVEAS. 

♦. The Nature of. 

±. fVho entitled U. 

3. Whether, and to what Puriofes l^fto^ert continue upon ' 

falling down of or new Additions to the Mejfuage. 
4* Rhnedy of this Gommontrfor Lofs of Eftoifers,. 

i. V^ Nature ofC^mmoik of Ejiovert^ 

I^OMMOI^ of ^ftovcrs, or cftouvicrs (from eftoffet 
\^ to furniih,) Is a liberty of taking necelTaty wood 
for the ufe or furniture of a houfe or farm from oflF an 
ther's«(late. Cox Lif.i^l.h. 2 JSiacL Com. 7f. 

The Saxon word bote is ufed by us as lynonymous to 
the French ejlovers > and thefc eftovcrs, as we have before 
{etxif ^m i^oufi or fire^M€, which isareafonableandfuffi* 
tient allowance, oi' wood to repair or bum in the hoiife ; 
fiougb bote and c^aft-iote, orviood to be employed in mak*' 
iug and repairing all inftrui^ents of husbandry ; and hay or 
ifedge io'ie^ Which is wood for repairing of hays, hedges^ or 
fences. % JSlac, C^m.^^, * 

2. PTho unfitted to this Common. 

Aildall thefe the law ^ives to tenant for life, with- what clfovcrt 
tmt provifion of the party ; and the fame eRovers tenant of commoa 
-for life ttiay have, tenant for years (hall have; but he "«**^ ^^{\f 
inuft be Careful not to take more than may be needful, |I**"1JJ. 
or he will be punifl)able for waftc. And thefe the ^ 
Htffce may take upon' the land without any aSignmcnc, 
unlefs he be reftrained by fpccial covenant. Terms de Ley^ ^ 

And if he fell the wood, or ufe it for any other pur» 
pofe than he ought> a<3ion of trefpafs will lie againft him* . 
fiiz. N B. 58. 1 59. 5 Rrp. J 13. 1 Injl. 41, 46. 

On-the other hand, if the owner of the foil cut down 
all the woody fo. that none remain for the tenant^s eflo* 
vers, the tenant if for lite may have an affize pf eftovcrs^ 
and if for years or at will an a£lion on the cafe, but he 
cannot take any part which is cut. Moor. 6^. g Rep. lit. 
ftoil. Ma ^c6.jo\i, PL 225. 67. PL ^Keb. 43. 5 Co. 2$. 
Crg. Elix. 826. C>». Jac. 257. Telv. 188. BrG^mL 197, 
220. Bui/L 93. 94. F. N. B, 58. 
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Estovers. PnTcription for eftovcrs to repair or build new hpufcd, 

— ' is good ; and therefore in trefpafs for cutting dowrt of 

Prefcriprton for trees^ &c. the defendant juftifies by prefcription to have 
eftovcrs to build eflovers ; fof that, he was fcifed in fccof uich an houfe 
•ew houfet. ^^^ j^j^j^ ^^j prcfcribed to have eftovers for repairing 
the faid houfes, or for the building of new on the fatd 
land, and juftifies, &c. Per cur* prater Williams, it was 
held good ; for one may grant fuch eftovers at this day, 
and by the fame reafon there may be a prefcription for 
them, But'by Williams, it ought to be reafonable, which ; 
is to repair ancient houfes, but not to build new ones, for 
then he may cut down all the wood and deftroy it, which 
feems to be a good reafon. But it was adjudged againft 
his opinion. Cro. Joe. 25. Countefs of Arundel againft 
Steere. , 
£(!(7veri rtafon- There is a reiparkable tliverfity in Dowglas and Ken* 
•blc. dal'scafe, reported and agreed by fieveral Reporters. It 

is where a man claims reafonable eftovers m another's 
foil, and where he claims all the thorns or trees in an- 
other's foil ; in the firft cafe, if the owner of the foil cut 
down all the thorns firft* he who had common of efto- 
vers cannot take them-, for the property and intcreft of 
ail the thbrns continues in the owner of the foil, and the 
Adioii on the '^^^^cf had nothing but common there ; and in fiich cafe, 
caic. /Ke who had title of eftovers (ball have an action on the 

cafc^ otherwife i» here a man claims all thorns ; there, 
the lord may not cut down thorns, nor licenfe a y other to 
cut them down, becaufe the defendant prefcribes to have 
all ihc thorns growing on that place ; and ibis prefcripiton 
excluded the lord tot^keany thorns there, ITelv. 187. CV<j, 
Jac. 25. I Bulji. 94. I BrownL 219. Dowglas and- Ken- 
dal's cafe. 
_^ ^^ ^ ^ ^ If a man grant to Icflee for years, that he (hall have fo 
unamr "*****' many eftovers as (hall fcrvc to repair his houfe, or th;»t 
he dial I burn within his houfe, &c. during the term: this 
is appurtenant to the land, and (ball iua\yith it as appuc-* 
tenant to the land into whom hands focver it ,fliallwcome> 
^ Rep. 17. in Spencer's cafe, cited in Dean and Chapter of 
XVind Tor's cafe. 
«,. ,, , So in P'owden q8i. If one grant/eftovcrs to another, 

The na'urc o' > • , '^ r i_ l r • • ' i 

foinm^r.i tpj,!!!- ^o be burnt in fuch an nouk-, ?t is appurtenant to the 
uiuut houfe, and is infepmably incK tnt to it. And fn common 

granffd in fuch a place to one for his beafts /^t^dw/ and 
cof chant In his farm of I )ale, the common is made appuPr 
tenant to this : fo ihat he wtjo had the houle, by what- 
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4bfcvcf title hccomi*$ to it sifter, he Ihall hav^tfec^fto- E^Tbviits,' 
vers ; and he who afrcr (hall 6omc to' the farm ftiall have — — ^^-— ^ 
common ; and the cftovcrs majr not be fevered from the 
houfc, nor the common from the farm, unlcfs by cxtin- 
gulfhment ; for if he who hath the houfc will grant the 
«ftovcrs to another, refervrng to him th<» houfc, or the -^ 
Aoufe to another, teferving to him the eftovers, thccfto- Ka"^ "^ 
vers (hall n-t be feparated from the houfc by this, be- ' ^' 
caufc tbtfy are to be expended in the fame houfe^ Plowd. 
381 . Sir Henry NevMl's cafe. 

If the leffor grant fire-bote exprcfsly in his leafe, the. : 

icirec may take trees if there /be no under- woodl a v 

A leafc is made of a houfe and wood wherein it is co.^"«<i»^««*- 
venanted, that the Icffce (hall have houfc-bote artd Rre- ''•'*• 
bote; by this it is implied and nr.cant, that he (hall not 
have any of the woods to ufe or convert to any other 

^u TJ5?' ^^^ ^^*^ ^^^"f ^^ '^^'^"g *^ *^« leffor; and if 
the teffee ufes them to any other purpofe, the Icflbr ihall 
have help in chancery, «nd he mav cut the Woods, leav- 

ing 10 the leffee fufficient for houfe-botc and fitt-bote. 
. lerms dc Ley 50. 

3. ffffftier dkhxeis continue, if the Mijfuazt h alterei 

^r fail. ,. 

If a man had eftovers, cither by grant or prcfcriptiop 
to his houfc, he may alter fhc r^oms, and not deftroy hi| 
rrefcription. So il he make new additions to th^ 0I4 
houfe, and build new chimneys, provided he buiid no^t 
of the chimneys on the part newiy added. 4 R^p. 87. 
Luttereirs rafe. 4 Z/;>/. 383. ^ ^^^'f i 

i^, if an houfe happen to decay, a new one may be f ftf^Mtevivt 
eretted on the fame place, and not deftroy the eflpver^ *»> «-«»U3P*ttf» 
appertaining thereto ; and c< mmon of cOovers append-, 
ant to an hoUfe, is not loft hf the falling down 'bf the 
hoqfe, but revived by the re- edifying ^ in Brier arid 
Lake's cafe, 4 //«^. 39, 40. . . ' 

If an anient cottage is crc^ed in the place where the 
old cottage ftood ; this is no new cottage, but it; may 
claim common as an ancient cottage by prefcription. 
But yet, wh«n the houfe is down he can da.m no^c«o. S^rpen^J^d fey 
vers ; and if .he fue for it, and the other dead, that his I'lh^hc^r'* 
houfe IS down, he (hall not have judgment with ^ ce/fn 
fxecuho, tiil his houfe be rccdihcd ^ lor at ^he tifpc of ' 
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SfTOvuRf. action bvQiight h^ has no Hgl^t qf efloytr^t but it is 1i^ 
mmmmm^^^. — (uCpcnfe ; thcrcforc , It is q0e a perpetual, but $ tempo- 
rary bar; ^nd if he re*e<)ify hi^ houfe, hc fl»4U have his _ 
eftovers again. Styht p* 4U6» ^^« 43* in Gpoper an^ 
Andrew's cafe. 
But if the hoqfe be built in another plac« or form th« 
' \ eftoyersare gon^. Fk. N, B».}Bo\ Qr wher^ th^ al,. 

terations to an hoqie are fuch ^s to prejudice the tei> 
tenant, pr f)wner of the lancj or wOjod, the eftovcrs wjlt 
be loft. Fii. N, B. 180. 
Kot^rru^Viog' Qomtiion. of eftovers is not Ipft by |;n|bbing up: the 
vpth« wood. TTOpd; but ftillan alB^e will lie, f^b. 43. Dytr 363. 
The wood not A. has common of eftoyers in' the wood 'pi B. i. €1. 
fo^.^oaMrted|or heiuf45-bofe« and he cuts down fouir trees to repair, 
to other uftf. ^ jj^ jjjg wofking they prove unfit for th^t 'uf« ; a« fo^ 
,poft$ of aii.houfei^ &c. The tenant cahnpt convert thi; 
timber, to any other uff^y a$ tp cooper- vare, &p« neither 
^can they fell then) and buy other &% wood w|th th^ 
inoney^ nfsither can he enlarge the houfe with this 
timber, nor board the (ides of a ba^n therewithf whiclj 
had wudt.walU, or thel lik«» beforp. per Berkley at 
York Affize$, Clayt. Met. 47. Earl of PembiUce's 
cafe. 

Alfp it is fjiid, if ofie have efloyer$ 10 certain In 10 acrc^ . 
of wood^ and iive of tho.fe aci^es defcend to him', he (halt 
have the whole eftovers out of the refi^ue, Fidg entice^ 

4. Rtmd:j of commons Jqt tfip of EJiovin. 

Alkion OB th* W|ierc a man claips comrnon of eftoyers in another*^ 
cafeagaiiift foil, if thp ofvner of thp fpil futs flown all the thorns of 
owner o^ the tfce$ fi^ff, he who had comnion of eftover-s cannot take 

S^ihi'Mi^Ae^^'Pfl^ ^^'^^S ^<>f *^ propeny and intcrcft of aU th^ 

^«B9. ' thorny continpps ip the owner of the foil, ana the other 

' ' had nothing b^t the; com mop there. Bur he who haq 

common, there in fpch a caie, (hall have an a^oh onthiet 

cafe. See aboyc, Ttly* 187. Qro, Jac* 3(56«> PoWglafs 

and Kendall's caf<?. 

If the commoner h^d an eftatc for life he ihall have 
aaaffize ; if but a terip for years, he ihall hav« a£lion 
on the cafe, to adiiph' on the o^fe Ues by a ti^nant for 
, years of an houfe» tb which eftovers are^appMrtenam, 
or to take brakes* I Roll. Mr. 406. Spilman's cafe^ 
^ Rep. 112. if, ' 
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.A man his common of eftb^^rs, fo m^n/ loads per Turbary. 

Annuin certain, ot incertaln fu manias he (hall (bend in • — — ^ 

his hoofe ; if I ftub up thii wood, fo as there neithref is, ^*^"*J*"' 
oor will be wood again ; yet he (hall have an aflixe from ^l"^ bc^grub- 
year to year ; and judgment fhali be to recover feiiin and b.-d up, and tht 
damages, 9 Rep. iia.^. Hob. p. 43. judgment in u. 

The ftatute 6f 12 Ed: 4^ arid 35 H. 8. ch. 7. give Co«moner(htii 
tK>w^r 16 fubjedts to inclofe woods ; yet the commoner ihall ^^"^"^ Jhftaadr* 
have common. See the ftat. of 35 H. 8. ch. 17. 8 Rep. jl^ciofure af '"* 
Sir Praricis Barridgton's cafe/ . woods. 

if't h^tve'jeitovers in land* and cut down iYit eftovers, Aoaaion 
ipd a fttatiger takes them away; I ftiall have an aftioa »gj» »it a iiran. 

againft Him, though he has comjnon of ellovers there alfo. ^^^ 

If a leafe be made of an houfe and ellovers, if the kffor ^^'°" ^^^^^f; 
dcftroy all the wbod, out of whiclV the eftovers are to be jj^^r.'** 
taken, the kfiec (hal) bar? an a^ion againf^ the l^or. 
J SifufiJ. 222. 
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Chap. ly. 

OP COMMON OF TURBARY, AND PISCARY, 

... <• . 

I • Tie Nfiiune ofCmmQn of Turhaty^ and bow TitUfludi 

hi madf to it. 
%f O/Qnurforf ofPi/carj^ the Nature thereof ^ SfQ^ 

I* Of Common of Turbary. 

COMMQN of tdrbary is a liberty of digging turf upon 70 what it iMl 
another's girpundt pr upon the Iprd'^ wafte. Co. Lit. be appeodanu 
^n%i. a. ^ Rff. 17 . 

Common t)f turbary is pf the fame n^t^ire of eftovtr^ 
ardendi; an4 may noc be appendant to land, buc to an 
houfe ; for the appendaqcy niuft folloiir fhf h^fnre of th« 
thing to which it is. appendant *.and turf cs^n ^\l be ufe4 
in an hpufe. 4 kep, 37. a. Tirrtneham -$ ca^fe. 5 JJ'. 9* 
It may, however, be in grpfs. 4 C9. 37, Cv. JL^it^ 4. 122. 

Though it cannot in any caff exclude the owner of foil« 
fhid. Unlefeprercribeci (qr* Zff^;, 231. Sid^ l^^. 7, Keit^ 

290, An4 fee ^ Cp. 48. J . - ,^ 



?^ ' The LAWS refpeSmg, 

PiscAkf. Thfcr 
T— ^ for*coaI 



e may likcwifc be a common or liberty pf diggjng 

^ Is, and minerals^ flones, and the li|c^, in the }prd'$ 

foil. 2Biac. Com. 34. Co. Lit. 122. ^. 41. >. Bkc, Rep^ 
1926. 

Note, "where turbary is granted to a boufp,..!^ ,fti^Jl 
pafs by a grant of the houfc, cum perttmntiis : fee foij thj|i 
the cafe of Solme v. Bullock, HiL 31, 3;^' Can 2. in 

; p. Bf 5ii'hcre trrfpafs was brought for digging turfs \x\, 
his fojl, the defcndantjuftifies by a. grant of the formef 
lord of the manor to,/. S. for digging tU'rfs there, to 
y. S. and his heirs, to be burnt in fuch a.hpufe, and* 

. (hews, that y. S, granted the houfe cumpntJrtipjits to ^hc, 
defendant and his heirs ; and on long apd ipeci^l plead-i 
ings, thequeftion vas, whether the turbary 'fhould.psrff 
hy^ the words eum periineniiis^ without hiding fpecially 
pamed ? And 2 Cro, 179, 180. Prandly/ j/^r/'^ ^xco% w^f 
cited that it ihould not pafs,. But h^ld by the lyhoU 
court, that it did pafs ; for as common appiirtcnapt may 
at this day be granted, fo it may pafs by the' word appur- 
tenances, either to houfe or land, according as the nature; 
of tbething^is. i^rj Z^j;. i6|. 

2'-Cohit^Qn bf Bifcarp 

: CptrtJDQn of pifca^ is. J liberty of fifltipg' |n anotljci 
- man's water. Co. Lit, 122. a. (/»). 

, . . , . * ^ -■■ *.; . 4 . . I * , 

' *  . t 

• I •* . • ^  » » « * _ • . _ 

_ 1 1 i ft' ^ — *  T - - ^  ^  -  -- i   .          1 I 

(a) A corpnopn of pifcary diiFers alfo frctii a fre^ pif- 
^ary, mentioned 2 Btacl Com* 2^9 in *hat the free fifhery 
is an exclufive riglt, the con mop pf pifcary is not fo; 
and therefore, in -a free ii(hcry,' a man' has a property iii 
the fifli before they are caught ; in a ccmmon of pifcary 

: not4 tiir afterwards. Some irtdeed have ccnfide/dd a fre^ 
fiihcry not a« a ^rpyal franchjfe, but merely as a private 
grant of a Jibetty to fifb in ihe feveral fift)i?ry Qf the gran« 

* tor.' Blit to confidcr^fifch right as originally a flower of 
the prerogative till rcl^raineq by magna chaitta; and dcr. 
rtvfed by royal gfant (previous to ihCvrcigpof Rich;ard K) 
Ic^fueH asnow clajj?^ it by prcfcnpriort, ah<*todiftinguifh 
it (as we have donej from a fc vera I and a. common of 
fifheryi may remove fome difficuhits-Kv r^fpeft to this 
matter, with which our books are embarralfed. Fork 
muftbe ackn< wledg^i, that the rights and diflinflions of 
the three fp^cie^ of fifhery are very much c<mfouiide^, i^^OUf 
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fiut common of ptfcary, fo as to exclude the owner of PxscArt. 
the foil, is contrary to law. i In/i. 4.122. u. l64, 5—** 
Rep* J4. And fee I Inft. laa. a. n. (7). 

ynltffs whpfeupcrfpnhasyi^flr«/*« f\fcharlam by pre* 
fcription, in which qafe the owner of the foil Will be ex« 
eluded. Co, Lit. 122, a. 8 Co. 9S. Ferif. y^l ^ Smi^ 
^51. 326. And {^^ Hard. 407^ ... 



law-books ; and that there are not wanting refpeQable 
authorities which maintain, that a feveral fifiiery maj 
exift diftind from the property of the foil, and that a free 
^(hery implies no exclufive right, but is fynonymous with 
common of btfcafy. 2 Blac. Com* 40. And fee Co, Lit* 
J22 a.n. (7). ' ' 

; Thefc feveral fpecics of common bear % refemblanci^ tcr 
common of paftpre in many refpe^s, though in one poiht 
they go much' fa.rthcr ; common of pafture being bnhr a 
right of feeding on the herbage and verdure of the foil. 
Which i^en.ewsi' annually ; but common of turbary and 
thofejuil mentioned, arc a right of carrying away the very 
foil itfclf. 2 Blac. Com. 34. * ' 

And/moreoyer, they all originaUyrefuIt from the fame 
neceflTity as common of pafture ; viz, for the maintenance 
&nd cJirrying oil "of hiilbandry ; common of pifcary being 
gi.vi(;n for the fuften^nce of the tenant's family ; common 
bf .turbary, ancRfir.elbote, for his fuel ; and boufe^-bote, 
plougli bote, cart*bpte, and hedge-bote, for repairii^ 
fiis houfe, his inftruments of tillage, and theneceilai'y 
fences of his grounda* 2 BJac,. Com. 35. 



I > 

» 



• f  k» i. 



JPASTtrsri. 



Tie lm& re/ff^^i 



«** 



ChA?. V. 

OF THJE POWERS AND PRIVILEGES Oi^ 

COMMONERS. ' ^ 



X. In refpeBfo the Vummon or S'oiL 
ft. In reference U the Lord. 
3. In reference to^trangerl,.' 



.iL...^ . 



The Powers and Privileged of Commoners in tefpeAto thei 

SoiU 



A 



S to what he may do in ref<^reiice to the common an.3 

. his fellow-commoners, you muft remember what X 

treated of before concerning the nature of common » ana 

what intcreft be hath In the foil; which ia^ no more thaq 

to put in his cattle ; neither is it properly .his common tiU 

his beafis have fed, there ; and though he hath common 

there, yet he cannot meddle with the land, nor with t^<^ 

grafs, other than by the feeding of the cattle, for he hafih 

but a partial or relative intcreft ;.that is, though he hath 

H difkrai ^^ J^^weft in the foil, yet he hatfi intereft in the profit of 

^Mu^'fttd^Mt ^^^ and therefore ii<5 «iay.diftrain bealls damage- fcafant, 

becaufe that is a daifiage to the commoner ; or have hi^ 

aAion on the cafe, t Leon. wi. 

May net alter A Commoner may not do any thiisig upon the foil, 

?**«'«>**» ***»«^ though it tends to the melioration or improvement oJF the 

f^eii^tiooof tommon^as cutting down of bufliesi fern, &c* And 

tiic co4unoii, therefore, if a common be every year in the winter fur* 

* " " sounded with watftr, the commoner tnay- not make a 

trench in the foil to avoid the water ; for he has nothing 
to do with the foil, but only to take the feed with the 
mouths of his cattle. And fo it was adjudged in Howard 
and Spencer's cafc,^ 17 Car. 2. B. K, A commoner 
may not ciit mole-hills or bufhet, nor make fifhponds, 
though thefe a£is are for improvement. But perhat)s, if 
commoners have ufed to dig and fcour trenches time 
out of mind, then they may do it, as is ufed in the moors 
of Somerfet: othcrwife, if he fill a trench in the com- 
jtaon which wa$ dug by the lord, the lord (hall fiavc^tref- 
p^^againfl him. 12 II* 8. 2. J3 H. 8. i^. Slid^tf^^SM 
\oJL 7- IS* 
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There is a difference, where ihe commoner intermed- P4^T'^*?f 
|Hea with the foil 4e n&vo^ and where he rcfoi ms a mif- ^^ T"*""^ ** 
ftafiiQce ; he may do the laft but nof the firft ; s^nd it is l^'J\ "^J^. 
faid in G^dhoU's Kep. p/ 182; . That it was hoiden by the iance« 
^hple Court, that though a commpncr cannot generally 
ludtfy the cuttiifg and taking awaKhufhes from ofF the 
pommon, yet by a Tpectal prefcriptibn he may ; fo -he 
may fay, that tl|e commoners have ufed tiqic but of mind 
ito dig the land to let out the water, that he niay the bet- 
ter ^e the common with his Cittt|e. 2 P^^lft* xi6. 

And fo, though he is debar^'cd from doing thofe things 
9vhich imply an ownerlhip over the foil, yet hfe fhalj 
Jiave fuch rpmcfiies for any jnjury done to bis right of 
pommon a$ are commenfurate with his interefl. Godb. 
t27. He may therefore (as will be hereafter (hewn) 
diftrain beafis damage- fj^afant. He may alfq bringan 
adion on thp^ cafe, and in fome cafes maintsiin an af- 
file f^aj for aifiy injury- fuftaincd. Mcli. Ai. 404. 

TW commoner may throw down a gate or an hedge, 
i^hich hinders him from coming to his common, Roih 
Ji. 406. 2 Iftji. 88. ' 

'A comiponer may juftify hiscpming upon the land^ Come upon th^ 
to view if the pafture m it be fit to receive his beafts. ia»«ito view ., 
PL n Jac^ B SpUmwi's cafe. . '^^^ P'^'*"*^^- 

.' If a tenant pf the freehold ploughs it. and fows it with May rat the 
com, the commoner may put in his cattle, and therewith corn, 
eat the cori^ growing upon the land : fb if he or a com- 
inoner lets his jcprn lie in the field beyond the time . 
yfual, the other corpmoners may notwithftandipg put ja 
.fheir beafts. ' % Leq^^ i?02, log, . 

Every coiyriponcr may break the common if it been- Hemiy!.r«#k. 
^clofed, although {ie do^s not put in his cattle inrime- ^P*^* '?''^^^*"'*^ 
diately, and his title of common (hall cxcufe him of 
^efpafs. Lit. Rip' 2^^ Hambleton'scafc. 

Butif the right of the commoner be only abridged by 
fuch, inclofurft, of othcj- z^ of the lord, and not wholly 



fa), Biit not being owner of the foil, Ije cannot fupi ' 
portanadion of trcfpafs. ^Mod, 187. 2 6Wi. 637, 
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dtjftroycd, he cjmnot thus aflcrt his right by anya'Aof 
r his own, but mufl rcfort to an ?i6lion oh the cafe, or .by 
an affizc. Cooper v. MarlbalL, 2pFUf:. 51. 1 jfJi/r. 
259. SadgroYc v. Kirby. 6 Term Rep. 483. 

fi. ^iJtf/ AQs or Things a Commoner may ufe, or not do ^ In 

tep rcnce to the Lord. 

. Jf the lord furcharge the commonflhe commoner may 
not chafe the bp afts ; but (hall have an aflion on the 
calc, which is a fufficient remedy. But the beafts of a 
Itranger fcemay diftrain damage feafant. or chafe them 
«ut ot the common ; for a ftrangcr had no. colour to bav« 
his beafls there, (iodh. t^z. _ ;. . 

If the lord furcharge the common virfi conies, the 
commoner in trefpafs cannot julUfy hi& entry, to chafe 
and XiJl them ; for a commoner cannot be his own judire, 
for he has his aflion on thccafc : and thoagh the owner 
of tlie foil Ijad no property in the conies, yet fo lone as 
they are on his land he has pt)fleffion of them; which is 
«ocd agamft the commoner. TeM 104- a Leon, aer, 
ao2. Hodefdon and Gy (el's cafe. I J?«w///. 2c8. the 
Jame caJe. Cr,. Jm, ,95. the lame tafc. Sridg^.iO. 
banibon and Harrilo. 

^ If the lord furcharge the common, the comiPoncr.fhall 
have an affize or a6»it;n on the cafe, not adfaeafurcment. 
///. 125. a. 4T. R. 71. 

Ifihelordmskea pond on the common, if the com- 
mon* r have con mon lufficieni Idij it is good : but if all 
the ccn mon be tak^en up m a pond, he may let out the 
waier, and lo enjoy the common. 2 Buljl. 1 16. Carill 
and rack s cafe. ,  _ 

The tenants of a manor may prefcribe to have the fofc. 
ccvxmm for .hcir'horicsin a n.cadow alter theL.afs U 
cut and ,r,ade into gr.fscccks, to find or keen thel 
horfes there, fo tl v they do not meddle yith the hav tilT 
Lairmas-day, and after Lammas.day for all commZbte 
^tafls, hna„, and couchant upon the rteneinen»«Tr'' 
v.-hout tjmg, till La^y.day In lent rear! as tofe 

S:!Z1::P;:'VZ^' excludi.g,he lord of?hc m^ai^w' 
ano iTianor, to have any coi».mon or paflure ther,. •«, 

>car, .nd the folc herbage urit.l Lammas, or timy uotft 
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die CUtfingjif he will keep it for hay. a RoWs Abr. «67.^4*astOr e, 
Wheatland and Sir Robert Pain's cafe. 



The lord may be ftinted iahis own foil, and then if niftrain the 
the io|rd put in morey the commoner may did rain them l^^^'^J mVc! 
damage-fe^fant. And by Fenner, Williams and Crook, f^^jam^n^r 
fuch taking is good t for by the cuftom ihe lord is ex- furchargc. 
eluded to have but his ftint, and the lord fnay be well 
Hinted, and all the vcfture and benefit of the foil is to thte Ths ior4 miy 
commoners, and they have no other remedy. And by all ^^ ^'Otci. 
the fuftices. where the cuflom is to diftrain the lord's 
beafts, it is good. Cra. Jac, .2oi. Teh 129. Kenrick 
and Pargetcr's cafe, a BrswnL 60. 6 Jac, 

But in Trulock's cafe, 14 Car. this cafe was adjudged ; Di.irtfi/ 
which was, there was a cuftom, that a clofe ought to He 
* frefli and hain every fecond year until Lndyday, after 
the corn cut and carried away, and J. S. had ufed, time 
out of memory, to have common in the faid dole, after 
Lady-day till it was rc-fown with corn, for . his beafts 
levant and couchant upon n certain tenement, as appurte- 
naht to it; in this cafe, if the lord of the foil of the faid 
clofe put in his beafts into the faid clofe againft the 
cuftom, when it ought to lie frefli and hain by the cuf- 
tom, y, «y. though he be but a commoner, may take the 
beads of the lord damage-feafant ; for it would be the 
worfe for the common, if the lord (hould feed the grafs 
before the commpn ifs to be taken, \ Roll's Abr, ^05, 
'406. Trulock and White's cafe. 

If the owner of the foil ploweth the land, and fow the Commonersihif 
land ;- yet the commoner may put in his cattle, claiming ^'^ "P/*** **''*'* 
the common ; and he may well juWfy the fame, bccaufc ^**'^''' 
the wrong begins in the owner of the foil, 2 Leon, 201. 

One grants common in fuch a place where, &c. byOrhayitta 
this the grantee may ufe all the common ; ahd if the ^^^"^ ^^ruht 
grantor ere6l a Hack of hay upon part of the place where, ^'^"**'*^"' 
&c. and the commoners beafts eat the hay, it is juftifia- 
ble, and the grantor cannot chafe the hearts ; for othef- 
wile, by fuch means he may defeat his own grant ; and {^^^^^^^^ 
by the fame reaf )n that he may ere^ft one ftack, he may jrant. 
erect twenty. 20 Telv, p. 7,01. Fermor and Hunt's 
cafe. I BuIJi, 220. fame caf.-. 

The lord may not dig pits in the common ; for the An adion dtt 
.ftatute faith, other manner of; improvement, vix. by i^i- the oaiv for ulj- 
clolure. And a commoner may bring an action on the 'n«»^p>»* 
<::!L^c\ as this was, for dig^inj^ oF pits and fprcading of 
gravel, by which h^ loft hijs common. The defendant 
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l^A^s I. jpleadedy he Is lord of the foil, and that he dips^ (of eoa1s| 
making as Tittle damage to thcpaftureajs Hiight be^arkf 
averring that he had left ftffficicnt cbmnpiort. And the plain- 
tifFdemurs, and (hews for caufei that this plea amountii t6 
the general iffue. And of that opinioh wals thfe Coiirt; 
2 Cro. 165. I Sid. p. ^06. Goe atid Cotber*s cafe^ 

A corporation having lands ufcd as a common of paf- 
turc, and ftocked by fuch refident burgeffcs as think fit, 
according to a certain annual Aint, Bxed by a leet-jury^ 
and for which the burgeffcs, i^ho ftock the conimon,pay 
19s. 4d. per annum to each of thofe who do not : Held; 
that certain refident burgeffcs, having fuch right to. ftock, 
and flocking the land for a certain year^ were occuprerS 
of the land as tenants in common, and were therefor^ 
rateable to the poor*s rate> ip rcfpcft therfeof. ^uere — 
Whether a mere right of Cominop in^grofs is rateable ? 
The Kingt/. Watfon> 2 Smith's Rep. 145. 

fFhat Thingi a Commoner may doy or not doy in reference 

to a Slrafiger^ 

The Commoner may diftrain the cattle of a ftrangef 
damage-feafant in his own name; for the dathage istc:^ 
the commoner. But he cannot diftrain the.bealis of th^ 
tenant of the land damage- feafant. If any man feed in 
a comlnon Wrongfully, every commoner may have an ^ 
a<3 ion on the cafe againft him; if the commoner hath i' 
freehold, he (Rail havean affize; fo if he has eftovers^ 
if a ftrangcr cut them, he fliall have affile ; aiid if he has 
a tcrm> he (hall have an a^ion on the cale. But a eoni- 
moner .(hail not ha%e an a^flion for every fmall tr^efpafs^ 
but for fuch whereby he had lofl his common; but the 
lord (liall have anad^ion for every trefpafs, 1 he com- 
itioncr'^ caufe of action muft be bv which means he loft 
his profits. And the tenant of the foil may have an ac- 
tion of trcfpafs though it be fmall. T.5 //. 7. 2. I2i 
9 Rep. 113, Maoy'scafe. Hot, 43. Fttz* N. B, 58. 

Copyholder prefcribes, to- have common inthewartit 

of the iojdi aiid brings trefpafs on the cafe againft si 

^J^l ttl^'^'^l^' flranger, for his bcafts depailurineonthe common-therefc 

toonbyeveiy > he queition Was, whether this action hes r ror in i^ 

cojpjnofccr, fj, 7. 1 1 2^ it is agreed, that a commoner cannot main*. 

-uia an adlion of trefpafs^ nor any other than tlie owner 
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ot iht^ f0iK la H* 8. 1. And. the commoner h» no pASTVit* 

right eiU be^ h^s taken it by the mouths of his beafts;  m^ 

and the damage is to the tenant of the land* and then 

cvffry other commoner may have an adioniand (o the 

Anmger fliall be infuiitely prejudiced. PefCoke, if a 

commoner may diftrain d^isage-f^^iii^t (doing damage) it 

proves that he has wrong ; then by the fame reafon, if 

th€ beafts are gone before his coming; he itlay have an 

a£lion on the cafe; otherwife, one that Has many beafts 

may deftroy the common in a night ; and it is not like a 

j(iuifance» which may be puni(hed in a teet ; but the bther 

is private to the commoner, and cannot be puniftied in 

anothes courfe. And he cited one Whiteband's cafe i 

many c<K>yholders prefcribed to have the loppings and top-^ 

pings of pollardsy the lord cuts them ; every copyholder 

may have his a<^ion : and alfo Htl. 5 Jac. Rot, i^fif* 

George England's c^fe. And Warburtoa was oFihe fame 

opinion* aBrawnLp. 146. Crogate and Worms's cafe^ 

Copyholder ufeth to have common, and a ftrangcr en- j^«|^ ^^ co^y- 
ters and takes turfs,; although the copyholder had not da- havTan^aloa 
mage by this, yet if the ftrangcr enters with horfes and for taking aw»y 
carts, and fo impair the common, an a6\ion on the cafe oftutf«oirii)fi 
lies. I RoUi$ Air.,'$g. Mich. 9 Car. in B. R. Terry and '^°«^»«'^- 
Goodyer's cafe. 

Though the commoney cannot have an aftion of trcf- A commoner - 
pafs, by which bebrofce his foil, for that belongs to the caj^»otUveaa - 
owner of the foil ; yet he may diitrain damage- feafanu pau,buth!^ 
aivithe reafon is, becaufe he has received damage^ and /nay aiftram 
amends may be tendered to him in recgmpenfe-oi hisda^ d^iiage-feafaiit, 
mage. Sec Pius. tit. Remedy^ 2 SoIU'i Abr. 552. 9- . *"^ '^^^^ 

A commoner may not agtfi the cattle of a ftrangen Sec A«iftmtn«. 
tit. Common in Grojf, He which has common in- grofs 
for a certain number of beafts, may put in the. beafts of a 
flranger^ and ufe< the common with tnem* 2 Le«n^ f* fioa« 
II /f. 6.22. i. 

If a man claim common without number, or to have 
common for do beafts, there he may agijl other beafts foT 
money> in the common. Grantee for a certain nvmbi^ 
mvf not cpffimoo' wiUi the beaits of a ftr^nger. fiizh^H* 
B. i8o. b. 18 Ed. 4. 14. i. 

It was a doubtin Monk and Butler's cafe,C!r^. ^ir<.5749 
whether one who has commoning for g^o beaits by. grant, 
can licenfe another to feed there with fuch a number of 
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FASTURft* {>eafls ; beciufc it is for a certain number, and is a« J)aN 

• '•— *T*- turCj and not common, which ought to be taken by the 

mouths of the heads of the commoner t Bu) thev all . 

^wnnwhcTnfe "gr^cd, that if he might licenfe, yet he cannot do it wkh* 

without def4. out deed. And fo tn Rumfey and Rawfon't cafe, Raym. 171. 

Hiring. If the Commoner hire other beafts to manure his land^ 

he may ufe the common with them ; but they are in a 

manner his heafts by the hiring, and the bea(l8 which ma^ 

nure the land of right ought to have common. 45 Ed* 3. 

a^j. 22 jfffl 84, 

Wheie acorn* If ^. S. had land adjoining to the land of y. Di\(\ 

moner tt«rk»" which land J. M had common of pafture. and J, S. 

ctmes* oriiot. j^gj^^g cony-burrows In his land, and (lores them with 

Iconieiy which come into the land of 7. D. yet J* Mwho 

had common of pafture may not kill them ; becauic: he 

had nothing to do but to take the grafs with the mouth bf 

his cattle 5 and in Everfley and Wilkinfon's cafe, fuch ^ 

commoner cannot have an adion on the cafe againd J, S\ 

who had ftored the land with conies, without lawful grant 

or prefcription, whereby the conies came into the landfe 

wherein ne had common, by which he loft his common, 

becaufe the commoner may not kill the conies, l RolL 

Abr, 405. Bellcw and Langden, and Everfley juid WjJ- 

)(infon's cafe* 

Where a com- A Commoner may juftify the taking; of the beads of a 

moner may dif; ftranget", damase-f^afant upon the lind^ X Ed. '?. 27. 

minorpp,. ,5^^;„. ". *~ i i 1 

In an.a£lion on the cafe, for putting of cattle upon the 
common ;-it was adjudgedy that if the cattle of a Granger 
efcape into the common, the Gommoocr may diAiKain 
them damage-ferffant, as well as where the cattle are put 
into the common by a ttranger. Godholf 1^5. Morris's cafe. 

If a man had common for 10 beads, . and he puts it| 
more,the furp^ufage beyond the 10 may be taken dam^^ 
fcs^fant. 46 Ed. 3. 12. ^ . : . 

If there be afhack common irt a vlH, where c^ery one 

knows his part, but it lies in common ; yet no commoner 

may avow the taking the beads damage- feafant in any 

. part of the common, hut in that- Which is bis own part, 

Mich. 8 Jai\ B. C. Broad rig's cafe. 

In 'what cafes the commoner may diihain the b6a(k of 
-the lord danidge-fpafant. Sec above p. 36, ' 
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« I 

Appro.Ve-* 

MENT. • 

• Chap. VI. 



1. Of the Interefl the Lord hath in the Cnmmonlng, and 
his Remedy in either cafe for Dijiurbance^ iSc. 

2. ///j Inter ejl in the Soil. 

3. Gf Approvement ot Inchfure of Commons by the Lordy 
at common Law, JVhere ar^d in what Cafes ^ and hou> 
approvement may ht made. The Remedy of the Com-^ 
monery if the Lord leave not fufficienl Common. 

4. Of the feveral Statutes made relative to the Inchfure 
of Commons, 

THE l ord of the liianof has the folc intereft-in the foi l ^ 
of t hc^ common ; but the intereft of the lord arid 
the commoner, iii the common y are looked upon in law as 
mutual. 2 Blac, Com- 34. g Rep. 113. 

And it feems agreed that a cuftom of prefcription to- l-ord's intfitit 
tally to exclude him from all manner of profit is void, as *^" ^*^^ comAdrt, 
unrcafonable, and againft law. Co. Lit. 1Z2. a. For it is 
againft the nature of the word common ; and it was im- 
plied in the firft grant, that the owner of the foil (hould 
take his reafonablc profit there. Ibid. 

If therefore there be granted to another, comtiion with- 
out number^ yet the grantee cannot put fo many cattle 
thereon as not to leave the lord fufficient for his cattle. 
2 Roll. Abl 396. 399. Bridg. ^. Roll. Rep, 365. Sandi, 

245- 

And if the common be furcharged, the lord may dif- 

frain. 9 Rep. 113, And may bring an adtiort for any da* 

mage done therein. Ibid. 

The lord may, however, by prefcription, be reftrained 
to a certain number. 2 Roll. Ab^ oh'^.pL 2. 

As he may, fays Coke, by prefcription be excluded for 
.a certain period, as from fu<:h a day to fuch a day, CV. 
Lit. 122. a. 

This howcvcx has been the fubjecl of mucli argument 
fince Coke's time. In the firft cafe in which the point 
came under difcuffi on, the Court of Common Pleas was 
equally divided. North v. Cox. Faugh. 251. 1 Lev. 25^. 
In the fecond, which came before the Court of King's 
Bench, the Court inclined to think fuch a prefcription 
good. Potter v. Noith. i Vent. 383. i SaunJ, ^4']. i 
Lev. 268. But in the third cafe, the whole Court of 
King's Bench adjudged for the prefcription. Hopkins ¥• 
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Approve- Robinfon. Pollexf. 13. i Mod, 74. a. 2 Seiund. 324. it 
kENT. Lev. 2. Since which time the dodrine of Lord Coke 
'— >   fcems to be generally acquiefced in. Co. Lit. 122, a. 
. n. 6. 

As he alfo may, it fliould fcem, from all right of de- 
pafturage whatever, for this does not exclude him from 
all manner of profit from the foil, as he will ftill be enti- 
tled to the mines, trees, &c. North v. Cox, Vaugh. 251. 
I Lev, 25;^. Potter v. North, i Fenl. 383. I Saund, 350. 
I Leo, 268. Hopkins v. Robinfon. i Mod, 74. 2 Lev* 
2. 2 Keb. 757. 842. I Vent, 12^. 163. Pollexf, i;j. 

But if he be not limited as aforefaid by prefcriptlon, 
he may put in any number of cattle, leaving fufBcient for 
the commoners ; and may furcharge any furplus of conj- 
mon there may be. Fit, Isf, B. 1 25. 

The lord cannot without a prefcription to that efFe(?l, 
etgift the cattle of a ftranger in the common. Roll, Ab, 
396. Skin, 137. 

But he may licenfe a ftranger to put in hJs cattle . 
leaving fufEcient for the commoners. Smith v. Fevcral. 
a Mod, 6. 7. 275. Such licence however, it is faid, muft 
be by deed. 2 Lev, 2. 

And if fuoh licence be for a certain time only, it will 
extend to all kind of cattle, &c. whether commonable or 
not. 2 Mod. 7, 

But if it be general, for a time unlimited, it fhall be 
conftrued to extend to commonable cattle only. 2 
Mod. 7. 

2. Hh Interejl in the Soil. 
Lbrd's ri^ht in jh^ right of the lord in the foil, and his right in the 
common, are not infeparable ; but he may alien the foil 
in fee ; refqrving his right of common as theretofore : but 
if he make no fuch refervation, the right of common will 
pafs with a grant of the foil. Roll, Ab. 396. 

1 he right of the commoners may by prccription be 

fubfervien| to the right of the lord in the foil, fo that he 

may dig clay, &c. there, and licence others to do fo, 

even to the deftruflion of the neceflfary herbage for the 

» commoners. Batefon v. Green. 5 T. Rep, 411. 

But untefs there be fome prefcripticui, or a fa\ing in 
the grant of the lord, any grant by him will be para- 
Inount to any previous right of his; and therefore if he 
grant a right of coinmon in a certain pl^ce, he cannot 
even ere6t a rick there. Farmer v. Grant. Cn. Jm'. 
^71. Teh. 201.. 
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The lord alfo may by prcfcription, with the confent cf Apl»ftOVE- 
the homage, grant a ^jart of the foil of the common to be msnt. 
built upon. Folkard v. ilemntett. 5 Tirni I(ep, 417. w. — ^i_i ' 

And fotheowriers of ancie;it m^ffuages v^ithfrf a manot 

hdve beeri allowed toholddifchargcdof cortimon/certaiVi 

portions of thfc cdfnimon affigfted them by the irfofs-reeve 

, for the purpofe of digging turf. ClarkfOn v. Woodhouftf. 

4 Term Rep. 412:. 

The lord may diftrarn fo^ damage-^ feafant, Or other daf- 
mage in his foil, the beaffts of any 6ne who had not right 
to put them there, though h6 had not any intercft in thfe 
herbage. C SauHd, 3^8. 

The lord may have aftion fov every fmdl tfefpafs ; but 
the commoner fhall ndt have stn afiibn on the cafe fot 
^very fmall trefpafs. Fits. N. Br. 38. 

If a man who claims fcomrnon appArtenaftit, puts in where a cohjl 
any beafts which are not levant and touehanty he doth moner (haii W 
wrong to the lord^ ancl fhall bef puniihed as a trefpaffef . * trefpaflcr; 
^ Saund. 347. 

3. The Right of the Lord to improt}e and inclofe a Commori. 

Approvement is a right given to the. lord by the 
ftatute of Merton, 20 Hen. 3. r. 4. to irtclofe aAd convert 
to the ufes of hufbandry (which is a melioration or ap- 
provement) any wafie grounds, woods, or pafiufes,^ in 
which his tenants have common appendant to theit 
eftates. 3 Blac. Com. 240. 

But as the right of common tffues out of the whole 
wafie, there could not at common law be any inclofurd 
or approvement thereof. 2 InJL 85. 

Unlefs againft tbofc who had only c<>mmon appendant; 
2 Inji. 474. 

But now by the faid ftatotc of Merton ^ aftd other fubf^r 
quent ftatutes> the lord of the manor m^iy inclofe fo' 
inuch of the waftc as he pleafcs for tillage or wood- 
.groundy fo that he leave fufficient common for the com- 
moners according to the .proportion of their laud, q 
Blac, Com. 241. See Stat. Mer. 20 H, 8.' c. I. 2 tnJL 
S5. Faugh. Tii^j. 2^ Geo. 2. e. 36. 31 Uid. c. 41. 

And, as SirW. Blackftoneobierves, this is extremely 
reafonaWe, foi» it wtii^ld be vfery hard if the lordP, v?hofe' 
ancfcftors g^ranlcd outihefe eftates to which- thfe commonls 
are appendant, fhould be precluded from making what 
advantage he can of th^ rent of his manor,' provided futh? 
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Approve- advantage and improvem' nt be no way derogatory from 
MENT. the former grants. 3 Blac. Com. 240. 

 And though) on the conftrudlion of the flatute of Mer« 

ton, it was formerly holden, that it would enable the 
]ord only to approve againil his tenants. %InJl, 85. 
Yet it is now held, that any pcrfon fcifed in fee of part 
of th( wafte, may approve as well as the lord, provided* 
^ he leave fufficient common for the reft of the commoners 
intcreft. ^ Inft. 87. 3 T. Rep, 445. 

But if the lord or other owner of the fee, by fuch in- 
clofure leave not fufficient c6mmon for the other com* 
moners, the commoner may break down the inclofure, 
a Infi. 88. \ or have his renriedy by a<9ion of affile, or of 
trclpafs. Q.lnfi. 88, Godh^ 117. /^ Rep. 37. 8 Ibid. 
79. Dy. 316. 

And by 3 Ed. 6. c. 3. (conffrmed by ftatute of Merton 
and Weftm.) ; treble damages (hall be given to theconv- 
moner who (hall recover againft the lord. 

1 his however holds only in regard to commons re- 
cently inclofed, for if a common has been inclofed for 
the fpace of thirty years, it (hall not afterwards be thrown 
• ' open, f^ern. yi. 

And if it befuggefted that an inclofure is an improve- 
ment within the ftatute of Merton, Chancery will grant 
an injundiion to an a6lion under that ftatute, till the 
matter is determined at law. 2 Fern. 301,356, And 
fee Chan, Ca* 48. f^ern. 456* Chan» Rep. 259; 2 Fent. 
103. 

And if inclofures rightfully made, or legally exifting, 
be thrown down, the wrong-doer fhall be indided for 
the fame ; and if the men of the town near will not in- 
6i& them, the faid towns near adjoining (hall be diftrained 
to make good the fame at their own cofts, with da- 
mages (a). JVeji, 2. c. 46. See the cafes determined on 
thisa<ft. Raym. 487. Lev. 108. Cro. Car. 280. 440. 
580. JoneSt'^o']. Sid. 107. 212. Mod. 66. Carth. 241 • 
10 Mod. 157, Ld. Raym. 616. -2 Infi. 476. Roll. Rep. 
364. 2 Ittft. 477, 



{a) By 6 Geo* i. f. i6. the remedy provided by this 
a£t, is extehded to the owners of trees cut down or de-» 
fpoiled* 
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But this right of inclofure extends, as was formerly held, Approve- 
only to common of pafturc, and not where commoocrs i^ent. 

have a right of turbary, pifcary, digging fand, or the - 

like. ^Infl.%']. Dubcrly V. Page. 2Ter. Rep. 391. 
iBut it has lately been holden. that notwithftanding 
fuch right of the commoner, the lord may improve if he 
leave fufficient common of paf.ure. 2 Ten Rep* 391* 
Shakefpear v. Pippin. 6 Ter. Rep. 741. 

Nor can approvement of common be by any other 
means than by inclofure, for it mult not be by digging 
of coals, &c. Sid. io6. 

Nor can the lord approve the whole common, even 
though he leave the commoners fufRcient in other lands. 
2 Co. 25. b, 

Ahd moreover by (latute of Weft. 2. c. 46, the ftatutc 
of Merton fhall bind neighbours, and fuch as claim com- 
mon of pafture appurtenant to their tenements ; but not 
fuch as claim common by fpecial grant, or feoffment 
foracertain number, or otherwife. 

Under which a6t the tenant may improve, if the lord 
has common in his grounds. 2 Injl. 474, 475. 

As may alfo, it is faid, any perfon who has only the 
herbage. Carth. 114. 241. 

And the faid a6l has been held to extend (in the word 
^neighbours) to one who dwells in another parifii, if the 
parifh adjoin to the common. 2 Inft, 474. 

Further by the fame ftatute, none (hall be grieved by 
afllze of novel diircijn for common of pa flu re, by reafon 
of any windmill, flieepcote, dairy, enlarging of a court 
neceflfary for the owner's refidence, or curtilage. Sec 
NcviU v. Hammerton. Lev, 62. Sid. 79. Keb. 283. 314. 
The enumerating of which buildings, &c. it has been 
holden, is only for example ; other neceffary ereflions 
therefore may be made upon a common by way of ap- 
provement. 2 Infl. 476. Lev, 62, , ' 

And if they be neceffary under the couftrudlion of this 
ad, they will be allowed, even though by reafon thereof 
fufficient common be not left for the commoners. Lev. 
62. 2 Ifiji. 47t). 

Approvement does not extend to common in grofs. 
a Ink H6. 

If there be a cuftom for the commoners to inclofc, . 
and any of ihem do inclofe by virtue thereof, the land 
remaining uiiinclofed, will be d ifc ha rgcd of fuch com- 
moners* former riglit of common tuercin. Ro\y v. 
Strod£, 2 f'Fih. 269. 
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Appftoyg- If the lord alien in fee the foil where the common is 
MENir. taken, faving his power of pafture as lord, he {ha)l h^ve 

■i— common there as lord, but not fo without any faving; bui 

the alienee of the foil may p^fture i^ as the lord had done 
befoje. ^ ficll. Abr. 396, 

4. Theftveral Statuses made relative to the Inchfun of 

Comm9fi5. 

«9 Geo. •• By 29 Geo. 2. c. 36. after reciting that by the 

^ ^5* flatute of Merton, it was provided, that lords of waftes; 

woods, and pafturjes, in which their tenants have com- 
mon of pafture, referving to their tenants fufEcient 
f failure, ds much as belongeth to their teneijients, with 
iifficient ingrefs and egrefs to the fame, may approve the 
Vefi^ueof fuch waftes; woods, and paftures; and that 
by a ftatute made in the 13 Ed, 3. called the ftatute of 
Weftmihfler the Second, it was ordained, th?it the faid 
ftatute of Merton fliould hold place between lords of 
waftes, woods, and paftures, and* their nelghbour?,^havi 
ing icommoh appurtenant therein ; and that provifiorj 
was thereby made againft cafting down dykes and hedges 
levied "by fuch as have right fo to approve : and reciiing 
that by an adt made in the 3 and j^ Ed, 6. the faia 
*ftatutes, and all articles thereof, then not repealed, were 
Confirmed : and that the faid prdvifions for the approve- 
ment of waftes, woods and paftures, had been, in many 
cafes, rendered ineffectual, by the cbntradidiori and dii- 
fent of a fe^y pcrfons having right of common in the 
faid waftes, woods, and paftures; who, under pretencp 
that fufficient pafture was not refer ved to' them, difturb- 
ied the lords of fuch waftes, woods, and paftures, or 
their afllgns, in the poflcflTion of the ground and foil fp 
approved, and difcouraged them from ^afl^ertin^ their 
nght to make or continue fudi approvement : arid that 
the general provifions made by an aft of 35 Hen. 8. 
and by feveral <3thcr afts of parliament, for preferving 
woods; and the particular provifions made by' two fe'- 
veral a'fts of pariiaihent of the i^ \Car, 1. and 9 and 10 
PTih 3. \i hereby part of the wafte lands of the'faiid fe- 
Veral forefts arc direiSed to be inclbfed aind kept in fe- 
veralty for the growth nnd prefervation of timtjer, hid 
not been duly put in execution; and that, for want of a 
broper fupply of timber of tFie growth of this kingdoms 
\ great quantity of foreign timber was neceflfariiy ufe4 
• for' building fliips andhoufes, and for other purpofe^ ; 



/ 
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urtd the general price of timber and wood greatly in- iNCLOsiJ^a. 
creafed : and that many tra6ls of wafte land, unfit for til- — — — — — 
lageor pafture, but capable of producing different kinds 
of trees, might conveniently be inclofed for the growth 
of timber and underwood, to the advantage both of the 
owners of the ground and foil of fuch waile$, and alfo 
fuch as have right of common therein; and that fuch 
inclofure would alfo be of public utility. It Was enacted, 

Sec. I. That it {hould be lawful for^his Majefty, his ^ 
heirs, and fucceffors, and all other owners of waftes, ^J^a^'^'^JJ* 
woods, and paftures, in that part of Great Britain called ^ "* 
England, wherein any perfon or perfons, or body or ?n<J p«fooi hay. 
bodies politic or corporate, hath or Have right of com- *"^ * "^*ll°^ 
mon or paliure, by and with the allent ot the major part on, 
in number and value of the owners and occupiers of 
tenements to which the faid right of common of pafture 
doth belong, and to »nd for the major part in number 
and value of the owners and occupiers of tenements by 
and with the alfent of the owner or owners of the faid 
waftes, woods, and paftures, and to and for any other 
perfon or perfons, or body politic or corporate,, bv and 
^ith the aflent and grant of the owner or owners or fiich 
vaftes, woods, 2|nd paftures, and the major part in 
number Jind value of the owners and occupiers of fuch may, by mutual 
tenements, to inclofe and keep in feveralty, for the *-'^"^cni, inciof« 
growth and prefcrvation of timber or underwood, any J"^ ^i"?u"*!!!f 
part of fuch waftes, woods, and paftures, for fuch time, preferving lim- 
and in fuch manner, and upon fuch conditions, as (hall ber or under- 
be agreed by them refpeflively. ^*^^**' 

Sec. 2. That in cafe any recompcnce fliall be agreed if anyrecom- 
to be given for fuch inclofure, to, or to the benefit of [,^"^^^^ ^' ^^^^^^ 
the owners antj occupiers of tenements, to which the giverfo thrte^ 
right of common in fuch waftes, woods, and paftures nant; how, ai^4 
doth belong, fuch recompcnce fliall be made either by a 'P ^*^*' m»fncr 
grant of afliare oft the profit which Oiall arife from the bemar/a!j%. 
fale of the timber or underwood growing on the ground plied.,' 
or foil fo inclofed, or by a grant of other lands, tene- 
ments, or hereditaments ; or by fome annuity or rent- 
charge iflTuing oqt of the faid groiind or foil io inclofed, 
or out of other lands, tencr|ients, or hereditaments; or 
(hall be paid in money, to be placed out at interefl qn 
public fecurities, or laid out in the purchafe ofland§, 
teneir^ents, or hereditaments, or of fome annuity or 
rent-charge iffuing out of lands, tenements, or heredjta- 
fiwnts J and the produce of iuch lands, ten^i^ent^, 9f 
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» 

Inclosikg. hereditament*, or fuch annuity or rent-charge, or th« 

,«. — . intereft of fuch money, until the fame fliali be laid out 

in fuch purchafe as afore faid, ftiall be paid, from time to 
time, to the ovcrfeers or overfeer of the poor of the faid 
parifh or townfhip, and fliall be by them or him applied 
towards the relief of the poor of the parifh or townfhip 
where fuch waftes, woods, or paftures fhall lie, and ac- 
counted . for in fuch nryanncr as the rates for relief of the 

nam* Toin"in If- P^^*" ^''^ ^Y ^^^ dire<^ed to be accounted for; and in 
Signing over cafc the owncr or owners of any fuch wades, woods, or 
their refpc^ivc paftuTCs, and the major part in number and value of the 
rights of incio- ^j^j^gj-g and occupi^rs of the tenements, to which fuch 

fu re to any ., - *Vi*i n^ii-»i 

.other perfons, r'fiht oi common doth belong, ihall jomtly agree to 
aflign and grant their refpe6Hvc right and intcrelfin any 
part of the faid waftes, woods, or paftures, for the pur- 
how recora- P^^^ ^^ making fuch inclofures as aforefaid, to any other 
jcoce is to be pcifon or perfons, or body politic or corporate ; and the 
made to the owncr or owncrs of fuch waftes, jwoods, and paftures, 
^^l\tti^lm.^^^^ "0' ^'^v« ^^ eHate in fee-fimple therein, or fliall be 
pie therein, or difablcd Or rcftrained from alienating the fame, the re. 
be difabied to compcncc to be paid to any fuch owner or owners, fhall 
fli^natc. y^^ either by a grant of a (hare of the profit which fhall, 

from time. to time, arife from the fale of the timber or 
underwood growing on the ground or foil To inclofed, or 
by a grant of other lands, tenements, or hereditaments, 
or of an annuity or rent-charge iffuing out of the faid 
ground or foil fo inclofed, or out of other lands, tene- 
ments, or hereditaments ; fuch equivalent to be held and 
enjoyed by the owner or owners of fuch waftes, woods, 
and paftures, and fuch as (hall be intitled to the fame, in 
rcverfion, remainder, or fucceffion, in like manner as the 
cflatc in fuch waftes, woods or pafluies, is limited to' be 
parifli willing 10 held and enjoyed ; and in cafe the inhabitants of an-y 
purchafs fuch parifti or lown(hip, fhall be willing to acquire fuch right 
einpioynjcnt ^^ inclofure, for the employment an^ benefit of the poor 
and benefit of of the faid parifh or townfhip, and any recompt^nce fliall 
^cirpoor. be a<;reed to be given for the fame, it (hall and may be 
lawful for the overfeer or overfecrs of the poor of fuch 
parifh or town(hip (by the confent and direfclion of the 
major part of the inhabitants thereof, affembled at a 
veftry or public meeting to beheld, for that puipofe, 
public notice being firft given of fuch intended ve^iry or 
meeting, in the church or chapel belonging to fuch pa- 
rifti or townfti'p, on\three Sundays at the Icaft before 
fuch veftry or meeting ftiall be held), to py or purchafe 
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fuch recouipcnce out of any monies arifinff from the iNCLOsiNa, 

rates raifed, or to be raifcd, for the relief o? the poor \ ,m 

and out of fuch monies to pay, from time to time, fuch Rcoompcnce, 
charges and expences as fliali be neceflfary for inclofingand oihcr 
and preferving \uc\\ grounds fo inclofed ; and fuch over- ^^*f^"^^i-^ 
feer oroverfetrs (hail, from time to time, apply thcpro-p^,,^"aj'^^^ 
fit which fhall arifc from the fale of the timber or under- and the profitt 
wood growing thereon, towards the relief of the poor of ^^^c applied 4» 
the faid pariHi or townfhip ; and (hall account for the *'** ^*»"f<>*- 
fame in like manner as he and they is and are by law 
obliged to account for the rates coliefled for the relief of 
the' poor. 

Sec. 3. That every agreement for any fuch inclo- Agrccmenta t* 
fure fhall be in writing, and figned by the partiosr and ^c^Rn^fd ^^^ 
the fame fh^ll be regiftered and inrollcd by che cjerk of "^/^l"** T'Ik" 
the peace for the county, ridmg, or divifion, where fuch after cxecuiion, 
waftcs, woods, or pafturcs, or the greater part of them, 
(hall lie, within three months next after the execution of 
fuch agreement. 

Sec. 4. That it fhall be lawful to and for all per- p^^fans aggrieve 
fons, or bodies politic or corporate, who fliall think cd by fuch 
themfelycs injured or aggrieved by fuch agreement, or^K'^"'"*"^ *"*7 
for any perfons in their behaU, within fix months "cxt *^^^*^/*].Jj^'j^^j' 
after any fuch agreement (hall be regiftered and inrolled within a limuei 
in manner aforelaid, to make complaint thereof by ap- time. 
peal to the juftices of the peace at any quarter fcflTions to 
be held for the fame county, riding, or divifion, M^ho are 
Tiercby authorifed and required to hear and determine 
fuch appeal, and whofe detcniiination therein lh:ill be j,, cafe there be 
final ; and if no fuch appeal (hall be made, then the faid no ap^»eii, 
agreement, fo regiftered and inrolled as aforefaid, fliall jgrccmfn'to 
be forever binding to all perfons whatfoever, without' *"^^'*' ' 
 any further orothtr appeal. 

Sec. 5. That it (hall be lawful to and for all bodies j^^ji^^ ^i^^^^ 
politic Qr corporate, whether aggregate or fole, and all.gu*rdians sud 
feofl^ees in truft, executors, adminiftrators, guardians, t'i"^«^<?s» ••««- 
committees, or other truflees whatfoever, for and on ihe''*''^"f^ ^\ 
Dchali ot any intants, femes-covert, lunatics, ideois, orfuoh indoJure, 
other perfons whatfoever, and the hulbands of femes^ 
covert, who (hall be feifed, pofTeflfcd of, or interelied in 
any fuch wafte, wood, or pafture, or any right of com- . 
mon in fuch waiies, woods, or pnflures, to agree to any 
fuch inclofure ; and all fuch jigrecments, fo made, ihall 
jbe valid to all intents and pnrpofcs ;*and fuch bodies po- 
litic or corporate) feoffees in truitj executors, admimltra* 
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Inclosing, tors, guardbns, committees, and other truOees, and 

,, hufbandsof femes-covert, (hall be indemnified for what 

they fliall fo do by virfue of this adl. 
If any trees Sec. 6. that if any perfon, from and after the time 

growing within hereby limited for bringing fuch appeal againft any fuch 
j'uch inciofures agreement for the incloTurc of any part of fuch waftes, 

woods, or paftures, (hall cither by day or by night un- 
lawfuhy cut> take, deftroy, breifkp throw down, bark, 
pluck vp, burn, deface, fpoil, or carry away, any trees 
growing within any fuch inclofure. without the confent 
of the owner or owners thereof, fuch owner or owners 
fhall have fuch remedy, and have and receive fuch fatif- 
faftiojj and recompence of and from the inhabitants of 
the parifhes, towns, hamlets, villages, or places adjoin- 
ing 10 fuch inclofures, and recover fuch damages againft 
the iahabitants of fuch parinics,towns,hamlets, villages, 
or places adjoining, and in the fame manner and form 
as IS diredlcd for dykes and hedges overthrown by the 
faid aa of 13 Ed. i. unlefs the offender or offenders 
fliail be convicted of fuch offence within the fpace of fi;c 
rnqntlis i^ext after the commiffion thereof. 

Sec 7. That it (hall be lawful to and fp,r any two 
jufticcs of the peace of the county, riding, divifion, 
city, town, liberty, or place, wherein any fuch qffence 
(hall be committed, or for the juftices of the peace for 
fuch county, riding, divifion, city, town, liberty, or 
place, in open feffions, upon complaint to^ them made, 
to caufe every fuch offender to be apprehended for fuch 
trefpafs, anti to hear and determine the fame, and tp 
Inflift the like penalty andpunifbment on eyery offender 

^..^ .._ by them convicied, as is directed to be inflicted on of- 

Ur^^Z'x^ chaa- fender^ by the ad of 6 Geo. i. in the fixth year of the 
cdbyaAfi . reign of his late Majefty. ' 

^7' \ Sec: 8. That if any perfon, after the lA July, 1756^ 

auj perions un- ^^^j unlawfully cut, take, deftroy, break, throw down, 

bark, pluck up, burn, deface, fpoih or carry aw^ty, any 
tree growing in any wafle, wood, or paRure, in which 
any perfon or perfons. or body or bodies politic or cor- 
porate, hath or have right of common, every fuch of- 
fender fhall and may be in like marine r convidcd of 
fuch offence, and Iha II mcur the like pciplty. 

Sec. 9. Aftc'r reciting that by an a(S made in 9 Geo. 
I. the ir habitants ot every hundred in England, (hou.d 
make f-ii^ladliDn to all pejfons for the damages they 
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any trees which (hall be done by offenders againft thefaid IkclosInc. 

a6t : ihd that doubts had arifen whether the provifion  ''r^i ^ -'-r •  

madi6 by the faid a6^, had not repealed the remedy given 

by thfe faid adts, of the firjl 2it\d fixth years of the reigrj of 

his fald late Majefty : for obviating the faid doubt, it and remedy frfr 

Was enafledi ^^at after the ift of July, 1756, it ftiall B^damage meiu. 

lawful for any perfon, oi- body politic or corporate, td^.[*?*^*V*** 

take rennedy for the before-mentioned damages, cither bVtAk/n a* co?d- 
againd the pariih, town, hamlet^ vill, or place, where ing to ihcrtcitei 
?iny of the faid offences (hall be committed, according to J^' ®^ * ^^"^ ^ 
the powers giveaby the faid ails of the Jirjt or fixth years **' *^ 
of his faid late Majefty's reign, or on the hundred 
wherein arty of the faid offences (hall be committed, as 
to fuch petfbn, or body jpolitic or corporate, (hall fcenj 
taolt me^t. 

Seft. 10. That if any aSiori (hall be^ brought^gainft 
any perfon for any matter or thing done by virtue or iri 
fexccution of this iaft, the defendant or defendants in every 
fuch adlion may ^plead the general iffue, and give this Ceo«rai jfl^ 
aft, and the fpecSal matter in evidence on any trial to be 
had in fuch adion; and if the plaintjffor plaintiffs (hall dif- 
rpntinue fi^ch adiion, or become norifuit, or if judgment 
(hall be given againft fiich plaintiff, then thte defendant ot 
defendants, in every fuch aftion, (hall recover trebl 6 Treble coib* 
ipoflsofiuit. ' , 

And by 3 1 Geo. 2, c. 41 . (for amending and rendering man S t Ceo. .». 
effehualthe lafi mentioned aB)y after recitirig that it v;ras by *^**** 
fuch adl enaOed, that it (hould be lawful for his Majefty, 
his heirs, and fucceffors, and all other owners of wades, 
^Oods, and paftures, in that part of Great Britain called 
England, wherein any perfon or perfons, or boHy or bo- 
dies politic or corporate, hath or have a right of common 
of pafture, by ann with the affcnt of the major part in 
pumber and value of the owners and occupiers of tene- • 
Itients, to which the faid right of common of pafture doth 
JDelong, and to and for the major part in number and 
value of the o\ynersand opcupiers of fuch tenements, by 
^nd with the affent of the owner or owners of the faid 
waftes, woods, and paftures, and to and for any other 
perfon or perfons, or body politic or corporate, by and 
with theaflfent and grant of the owner or owners of fuch 
waftcsj woods, and paftures, and the major part in num- 
ber and value of the owners and occupiers of fuch tene- 
ments, to inclofe and keep in feveralty, for the growth 
and prefer vation of timber or underwood, any part of fuch 
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InclOsxkg. wafte^^ "woods, and paftures, for fuch time, and in fuch 
•— — — n\anner^ and upon fuch conditions, as (hall be agreed by 
them refpe£liv/^Iy : and that it was by the faid a6) pro** 
vided, that in cafe any recompcnce (hould be agreed to 
be given for fuch inclofurc, to or for the benefit of the 
owners and occupiers of the tenements to which the right 
of common in fuch waftes, woods, and paftures belonged, 
fuch recompence (hould be made, either by a grant of a 
Iharc of the profit which (hould arife from the lale of the 
^ timber or underwood growing on the ground or foil fo 
inclofed, or by a grant of other lands, tenements, or he- 
reditaments, or by fome annuity or rent charge {(fuing 
out of the faid ground or foil fo inclofed, or out of other 
lands, tenements, or hereditaments, or (hould be paid in 
money, to be placed out at intereft on public fecurities, 
or laid out in the purchafe of lands, tenements, or here- 
ditaments, or of fome annuity or rent charge i(fuing out 
of lands, tenements, or hereditaments ; and the produce , 
of fuch lands, tenements, or hereditaments or fuch an- 
nuity or rent charge, or th^ intereft of fuch money, until 
the fame (hall be laid out in fuch purchafe as aforefaid, 
ihould be paid, from time to time, to thre overfeers 
or ovcrfeer pf the |ioor of the faid parifh or town(hip, 
and be by them or him applied towards the relief of the 
poor of the pari(h or townfliip where fuch waf^es, woods, 
or paftures, might lie, and accounted for in fuch planner 
^as the rates for relief of the poor are by law direfted to 
be accounted for : and that in many cafes the right of 
common of pafture in the ground or foil inclofed, or in- 
tended to be inclofed, might not belong to all the owners 
and occupiers of tenements within the pari(hes or town-- 
fliips wherein fuch wafles, woods, or paftures, might 
lie: and that the owners and occupiers of iuch tenements, 
to which fuch peculiar right of common belonged, might 
refufe their a(rent to an inclofure, the recompence for' 
which was applicable to the general relief of the poor of 
the pari(h, and not to them m proportion to their parti- 
cular intcrefts ; and yet they might be willing to accept 
a diflTerent recompence from that which is provided by 
the faid a<S. 

Tbefecompcnce ^^" *' ^' ^^^ cnaflcf), that from and after the ift of 
toVc^madcun. Aug. 1758, every recompence to be made by virtue of 
drr ihe recited thc faid acS, (hall be made to the perfin or perfons iiite- 

^a in refpea of . 

tfee rights of common lof pafture in grounds to be indoCed f«»r planting trees, is to be paidao 

tkMipcrioo& relptftively inurcftcd thcreiu, aud noito thc ovcrlctraot thc ^-oor. 
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Tefted in the fatd right of commoni in proportion to their Tj^ti^osiNO 
rcfpcQive intereft or intcrcfts therein : and not to be paid * 

to theoverfeerorovcrfeers of the poor, a$ is direfled by 
the faid aft, 

Sed. 2. And it is further enadcd, that (as doubts Tenants for life, 
may arife whether tenants for life, or for td-ms of years, ^^ !°! J^^^l-^J 

, ' . 4 , ,.> ,. I -^ ' years deternim- 

detcrmmable upon one or more lite or lives, be owners able tbcreupon, 
within the meaning ot this adl, and that of 29 Geo. 2.) ; may execute the 
the powers given to fuch owners by this afct, and thcP^'^^"^*';^" ^^ 

r-i*^rvr/^ *_ -.ii_/"t the reciud and 

laid act ot 29 Cjco. 2. may be executed by fuch tenants this aa, during. 
^for life, or years, during their refpec^ive intercfts. their ici'pcAivc" 

Se(ft. 3, That nothing done by fuch tenants for life, »nt«r«^fts- 
or terms of years "by virtue of this atSt, or by the a(3 fo ^"f ^^ ^^ ©^ 
the twenty.ninth of Geo, 2. (hall have efFea or con- Iffelft/aVer^^ti^ 
tinuance after the determination of the eftate of fuch determination 
tenants for life, or terms of years. otfuch,th«r 

And further, by 13 Geo. 3. c. 81. intituled *' uf/f acj ^^*^^- 
fir the better cultivation y^improvement^andrt^uJationy of the *3 Geo. 3. , 
common arable fields y wcLJleSy an<i commons of^ajlurcy in this '^ 
kingdom:'* ^{xev reciting that there were, in feveral pa- 
rilhes and places in this kingdom, fevcral waftes and 
.commons, and feveral open and common fields, which, 
by r^eafonofthe different intereftsthe fevcral land owners 
and occupiers, or perfons having right of common^ had 
in fuch waftes, commons, and fields, could apt be im- 
proved, cultivated, or enjoyed, to fuch great advantage 
for the owners and occupiers thereof, and perfons having 
right of common, as they might be, an^ were capable 
of, if an improved courfe of hufbandry was to be pur- 
fued, rcfpedting fuch open ♦and common fields, in each 
paiiih refpeSfively, and fuch waftes, or commons of 
pafture, were to be properly drained, or oiherwife 
amended; 

Sec. I. It is enaj^ed, that in every parifh or place in How araSie 
this kingdom, where there are open or. common fie i(l lands fh.«L be 
lands, all. the tiUiige or arable lands lying in the faid ^"" ' 
open or common fields (hall be ordered, fenced, culti- 
vated and improved, in fuch manner, by the refpcclivc 
occupiers thereof, and (hall be kept, ordered, and conti- 
nued, in fuch courfe of hu(bandry, and be cultivated 
under fuch rules, regulations, and rc-ftridlions, as three- 
fourths in number and value of the occupiers of fuch 
open or common field lands in each parifh or place, cul- 
' tivatingand taking the crops of the fame, and having the 
.confent of the owners in manner herein-after meritiu^cd^. 
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iKCLOSfNG* and likewifc the confcnt of the reflor, impropriator of 
 "  .--^ — tithe owner, or the leffce of either of them refpeSivcly. 
firfthad in writing^fhall, at a meeting, (in purfuancc of 
nocice for that purpofe, in writing, yn.der the hands of 
one- third of fuch occu^ifirs, to be affixed on one of the 
principal doors of the parifh church, chapel, or placc^ 
where meetings have been ufuailyheld fprfuch parifh oi 
place refpe^tively, twenty-one days at Icaft, before fuch 
meeting, fpecifying the time and place of fuch meeting), 
by writing under their hands, conftitute, direQ, and ap- 
point : and which notice any of fuch occupiiers are hereby 
authorifjsd and impowered to give. 
jRplej npt to be Scft. 2. That the rules, regulations, and reftriftions, ^ 
^h^^^fi ^*'*^*"^ fo agreed upon, (hall not be ih force, or binding upon 
y««"» any of the parties thereto, for any longer term than fix 
vear$, or t\yo rounds, according to the ancient and efta- 
plifbed courfeof each parifli or place refpc<E^ively. 
r*'^ oT^**^ ^^* 2* ^^^^ at every fuch meeting to be had as 

pointed. ^*^ aforefaid, it (hail and may be lawful to and for the major 
part in number and value of the occupiers (then prefentl 
. of fuch open or common field lands, in each pari(h or 
place refpeftively, to eleft and chufe one or more proper 
perfon or perfons as field mafttr or field reeve, field 
maflers or field reeves, to fuperintend the ordering, 
'' fencing, cultivating, and improving, of fuch open and 
common fields, and to fee that the fame are kept, ordered, 
and continued, in fuch a courfeof hufbandry, as (hali 
Be conftituted, dire61ed, and appointed, at fuch meeting, 
in manner aforefaid ; and that fuch field matter or field 
reeve, fo to be ele6ed and chofen as afgrefaid, (hall 
continue in the faid office until the twenty-firft day of 
May, then next following, or within three days after, 
and no longer, unlefs he or they (hall be thereto re^ 
ele<Sed and chofen in manner herein after directed, - 
Kxper>fes how Sedt. 4. That all cofis, charges, and cxpences, ne- 
10 be difff ayed. ceffary for the carrying on any fuch plan of ordering, 
fencing, cultivating, or improving into execution a$^ 
(hall be agreed upon in manner aforefaid, and which 
(halK at any meeting to be held after fix days' noticto ^ 
having been given in manner herein. before dircfled, by 
the niajor part in number and value oF the occupiers 
aforefaid then prefent, be deemed common expcnfes, 
and, for the general benefit of the faid occupiers, (haW 
be borne, paid and defrayed, proportionably by ail the 
ctccppfcra df fiich open smd common field kmW,. acaopdi- 
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ing to the value of the lands and grounds each pcrfon Inclosing. 

or perfons (hall have in fuch open and common field --^ 

lands ; and for the raifing the fame, one or more affeff- 
ment or afleflrnents, upon all and every the occupiers of 
common field lands in each pari(h refpe^ively, fhall be 
made, levied, and colledied, by i'uch perfon and perfons, 
and allowed in fuch manner, as fuch majority of the oc- 
cupiers of fuch open and common field lands, at fuch 
meeting to be had as aforefaid, (hall diredl and appoint 
in that behalf; and the money thereby raifed (hall be 
employed and accounted for, according to the orders and 
xlireflions of foch majority of the occupiers of fuch com- 
mon field lands, for and towards the better cultivation of 
the faid common field lands, from time to time, as need 
ihaU require; and the faid aifcffments (hall, by virtue of 
a warrant under the hand and fcal of onejuiliceof peace 
of the county wherein fuch common field lands (hail lie, 
be levied by diflrefs and fale of the.goods and chattels of 
every perfon fo aflefiTed and not paying the fame, within 
ten days after demand, rendering the overplus of the 
value of the goods fo diftrained (if aqy) to the owner or 
owners of fuch goods and chattels, after deducing the 
cods and charges of taking and making fuch diihefsand 
fale, 

Sed. 5. That it (hall be lawful for the occupiers of Occupiers «f 
open and common field lands, in any pari(h or place ^°"^'^o'^ ^^'^ 
where any rules, orders, or regulations, ftiall have been parifh how'^tl 
agreed upon, for the ordering, fencing, cultivating, or afTemHc- ana 
improving of fuch lands, in purfuance of this adl, and ^^^^ ^^'<* 
they are hereby required, to meet and affembleat fomc *^*^*^"* 
convenient place, yearly, and every year, on the twcnty- 
firfl day of May, or within three days after, in purfuance 
of fix days notice to be given of ihe time and place of 
meeting by one- third of the occupiers, in manner afore- 
faid, then and there to ele6t and chufe one or more pro- 
per perfon or perfons to be the field raalier or field reeve, 
field nilal^ers or field reaves, for the year enfuLig ; and 
^hat fuch perfon or perfons who fliall, by. the major part 
of the occupiers of the faid land;*, prefentat fuch mecu 
ing. be chofcn field mailer or field reeve, field mailers 
or field reeves, to fuperintend the ordering, fencing, 
cultivating, and improving of the faid common field 
lands, and to fee that the fame be cultivated according 
to the rules, orders, and regulations, agreed upon at the 
£<M*era.l meeting /ox that purpofe., and ihallxoptiaue in 



48 



The LAWS reffealng 



Inclosing. 



Ucw fifld reeves 
to be appoinied 
in place of ihofe 
who fliall die, 
or refufe to 
attend. 



Occupiers at 

meetings, to 
fettle the time 
of opening coro- 
mpn field land. 



Cottagers not 
to be excluded 
having right of 
common* 



the faid office for one whelc year, unlcfs he (hall die, fsc 
be reiDovecl, by virtue of the power and authority hereir>- 
after given in that behalf. 

Sec. 6. That if any field mafter or field reeve, fo 
to be chofen in purfuance of this a<E)y (hall, within the 
year in which he fhall be fo chofen, refufe or ncgledl to 
attend the faid bufinefs, or ftia|l die. or remove to an in- 
convenient diftance, or become bankrupt, or have exe- 
cution againft his body or goods, or by fickncfs, or other- 
wife, be rendered incapable of executing his fald office j 
that then, and in either of the faid cafes, it fliall be law- 
ful to and for the occupiers of the faid lands, (after fiic 
days notice for that purpofe to be given in manner afore- 
faidj, to eleft and chufc, in manner aforefaid, one oihor 
fit and proper perfon to be the field maftcr or field reeve 
for the remainder of that year, in the place and ftead of 
the former field mafier or field reeve failing under either 
of the defcriptions aforefaid. 

Scfl. 7. That it Piall be lawful for three-fourths in 
number and value of the occupiers of open and common 
field lands, prefent at any meeting to be held in purfu- 
ance o^ fourteen days notice at leaO, previous to theufual 
time of opening fuch common field lands, to be givai 
for that purpole, in manner aforefaid, to poftpone the 
opening iuch common field lands for fuch reaibnable 
time as at fuch meeting (hall be thought neceflary by 
fuch majority as aforefaid, and to fettle and determine 
how long fuch common fields fliall continue open, and 
to limit and fettle the number of cattle each occupier in 
fuch parifh or place fliall refpediv^y turn on fuch qom^ 
mon fields, in due proportion tu the dint or cfiabltflied 
e in fuch jparjfti or place. 
Sed. 8. That nothmg in this a3 contained fliall be 
conflrued to extend to exclude any cottager, or other 
perfon or perfons whomfoevcr, having right of common, 
and having no land in any of the faid common fields 
from having and enjoying his or their right of common, 
in asfuU and ample manner as he could and might have 
enjoyed the fame before the pafllnjs^ of this ac^, unlefs 
fuch cottager, or other perfon, fliall, at any meeting 10 
be held by the occupiers of fuch common field lands, in ' 
manner aforefaid, confent or agree, in writing, to acorrt- 
pofition for fuch right, by an annual payment, or other 
annual advantage or compenfation, or to a limitaiiion 
thereof ; ia which cafe fuch confem and agreement (hafl 
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be binding and concld(5 vc upon every fuch perfon fo^agree- Inc LOStN^« 
ing, his heirs and affigns> tenints and occupiers, until — ^,— .;-,-— i--a 
fuch time as the rules, orders, and regulatiotity for the or- 
dering, fencing, cultivating, and improving of the faid com- 
mon held lands, exiiling at the time of giving fuch confent, 
(hall expire. 

Sec. 9. That if the occupiers of the faid common 
field lands (hall, at times when the faid fields have been 
ufually enjoyed in common, confent and agree not to _ 
depafture the fame in common, and (hall allot and fet 
apart what fliall be deemed by a majority of fuch cot-» 
tagers, who fhall not have agreed to compound for or 
limit their right of common, as aforefaid, afufficient and 
equivalent common for fuch cottagers, and other per* 
fons, as aforefaid, to be enjoyed exclufively by tlicm ; 
that then, and in fuch cafe, fuch cottagers and other per- 
fons (hall not ufe, exercife, or enjoy their right of com- 
mon, over fuch parts of the faid common field lands, as 
are not ufed in common by the occupiers thereof, but 
only over fuch part thereof as fliall for fuch timie be aU 
lotted them for that purpofe, and fet apart as aforefaid ; 
any law, ufage, or ftatute, to the contrary notwithftahd- 

Sec. 10. That nothing herein contained fhall exclude saving of ti^k 
. any perfon or perfons feixed or pofTelfed of a f^paiate ^o perions pctf-' 
fheep walk, or pafture of cattle, in or over all or any ^*f*^o^f«P«- 
of the conimon field lands in amr parifh or place, or in "aikf/arc. 
or over any part thereof, from ufing. exercifing^ and en^ 
joying, fuch right, in as J'uU and ample ipanner, to all 
intents and purpofes, as he might or could have enjoyed 
the fame before the pafling this aft, unlefs fuch perfott 
or perfons, having fuch right as aforefaid, (hall confent 
or agree in writing at any meeting of occupiers, to be 
held as aforeCaid, to a compofition for the fame, or a 
Timitatton ther^f ; in vfhich cafe every fuch confent 
and agreement fhall bd binding and conclufive upon 
every perfon fo agreeing^ and upqfti every other perfon 
commg ifo the poffcflion of fuch Ihcep walk or pafturc 
for cattle, by dcfcent, or otherwife, until fuqh time as the 
rules, orders, and regulations, for the cultivation of the^ 
faid common field lands^ exiting at the time oif Entering 
into fuch agreement, fhall expire* 

Sec. 11/ ,( After taking notice that bialks, flades, ^ *alks, flidei,' 
metes, whidi might be walle, often lay very incon- ftatTf thriords 
vcniemiy intctfpcrfcd aipongft the arable lands in com* orminors, *c. 

JE 
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iHCtOsiNO. m»n fields,) that it ifliall and may be lawful to and fot 

• — ^ — : any pcrfon or pcrfons whomfoevcr, having land in any 

« y be plough- open or common fields adjoining to ^ny fuch balks, 
fladcs, or mefers, being wafle, with the confentofthe 
lord or lords, lady or ladies, of the retfpeftivc manors 
V^herein fuch balks, (lades, or meers, do He, and like- 
wife of the pcrfon or pcrfons who may have a feparate 
(heep walk in the faid fields, and with the conient of 
, three- fourths in number and value of the occupiers of 

fuch common field lands, to be fignified at any meeting 
to be held in manner aforefaid, to plough up any of the 
faid balks, flades, or meers, and convert the fame into 
tillage, under the regulations to be fettled as afor<;faid* 
?j»!Vs, fee, uf(fd Sec. 1 2. That no balk or meer, that has heretofore been 

be'^bughcd! '^ "'^^ *^ ^ public road, or as a private road, by any pcrfon 
or perfons, to or from his or their own houfc or lands, be 
-fo ploughed up. 
Rfguiat-ens to ' Sec. 13. That all and every pcrfon and pcrfons, who 
be obfcrvedby (hall havc liccnfc, iti manner aforefaid, to plough up and 
W^cto'^ii^h ^^"v^^*^ i"^^ tillage, any balk, flade, or meer, (hall, be- 
balks, Sec! °"^ f^^ ^^ ^^ t^cy begin to plpugh up the fame, \iy down, ifi 
an hu(band-like manner, under the diredion of the field 
mafter or field reeve for the time being, in a more con^ 
' vcnient part of the faid field, as much of his or their 
own land asihall be equal in value to the land he or the\ 
fhall fo have licenfe to plough as aforefaid ; and that fuch 
land fo laid down, fhall be common land, and fo contu 
nue until the regulations then exifting for cultivating fuch 
common field lands fhall expire. 
t^^aTccrtTirf*""*' Scc. 14. That thc pcrfon or perfons ploughing any 
cvpry perfon's ^"^^ balk, fladc. Or mccr^ (hall, by proper bound ftones, 
property may be fuflScicntly mark and diftingui(h thc Icveral lands plough- 
ercaed. gj^ ^^d the fcveral lands laid down in lieu thereof, fo 

that the property thereof, and each perfon's right therein, 
may be clearlv known and afcertained, 

confcnt of three- thc iord Or lords, lady or ladies, of any manor, with the 

fourths cf per- confent of thrcc-fourths of the perfons having right of 

^rlghtofTo common upon the waftes and commons within his, her, 

mon, ipay leafe or their manor, at a mcetiiig to be held after fourteen 

a twelfth part days noticc, fuch notice to be given in manner herein. 

of wafles. before diredled by the lord or lords, lady or ladies of the 

manor, or their agent rcfpedivcly, at any time or times, 

to demife or Icafc, for any term or number of years, not 

- exceeding four years, any jpart of fuch waftcs and com- 
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mons, 'not exceeding a twelfth part thereof, for the beft Inclosino. 
and mod improved yearly rent that can by public audiion -^. 

be got for the fame ; and that the clear net rents referved and the net 
to I he lord or lords, lady or ladies, his, her, or their /^"ej /^^j^*^* 
heirs, executors, adminiftrators, or afligns, by any ieafe proving'the re- 
or ieafes, to be granted as aforefaid, (hall be by him, her, fiduc offuch 
or them, and the major part of his, her, or their tenapts, ^'^ft"* 
applied in the draining, fencing, or otherwife improving 
of rfie refidue of fuch waftes and commons. 

Sec, 1 6. That in every manor where there areftint-* AiTeflincnts to 
cd commons, in lieu of demiimg or leafing part thereof, !** ^*^'^/* for the 
one or more aflfefThnent or affenments upon the lord br wlftej^rhere 
lords, lady or ladies, of fuch manor, and the perfons there are ftiotel' 
being owners or occupiers pf fuch commons, or their <=<>«»•»•. 
agents or managers, (hall or may, at their option, be 
made, levied, and coUedted, by fuch perfon and perfons, 
and allowed in fuch manner, as the lord or lords, lady 
or ladies, of fuch manor, and the major part in number 
and value of the owners or occupiers of fuch commons, , 
prefent at a meeting to be held within the faid manor^. 
in purfuance of fourteen days notice to be given by the 
lord or lords, lady or ladies, or his, her, or their agentg^ 
in manner aforefaid, of the time and place of meeting 
for that purpofe, (hall direfi: and appoint in that behalf; 
and the money thereby raifed (hall be employed and ac* 
counted for, according to the orders and directions of 
the faid lord or lords, lady or ladies, and fuch majority 
of the owners or occupiers, as aforefaid, in the improve-^ 
ment of fuch commons, from time to time, as need fliall 
require; and the faid affeffment fhall, by virtue of a 
warrant under the hand and feal of one juftice of the 
peace, be levied by diftrefs and faje of the goods and 
chattels of every perfon fo a(re(fed, and not paying the 
fame within ten days after being demanded, rendering 
the overplus of the value of the goods fo diflrained (if* 
any) to the owner and owners thereof, the nece(rary 
charges of making fuch diilrefs and fale being fir ft de- 
ducted. 

Sec. 17. (After taking notice that there were, la ^,;^* 

^rL.i'j 'A-xj e SUoted com- 

many parts of the kmgdom, certam ftmted commons of moos to be 
pa(^urc which are never enjoyed in feveralty, but which opciici at a cer- 
are at certain times (hut up for the better growth of the ^*°^*"**^f' 
pafture, and opened on, certain fixed days, from which, a nwwing &j^ 
in particular circumftances and feafons, great incoove- iirea, 
aiences arife,) that it (hall be lawful for the major 

E 2 
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IncLOSiNG. part in number and value of the owners and occupiers of • 
.^^ — — «— — fuch conrimon paftures, prefcnt at a meeting to be held 
after fix days notice at leaft given, in manner hereinbefore 
. dircfted, with the confent of the lord or lords, ladf or 
ladies, of the manor, or his, her, or their fteward or agent>\ 
to poflpone the opening of the faid common paftures for 
a tiatc not exceeding twenty-one days, 
commoners,^ Scc. t8. (After taking notice that there were in many 
wkh coufent of places Common paftures, with ftinted or limfted rights of 
the lord «f the common therein, which are open the whole year, and it 
maydw^ the ^^"^^ ^^ attended with great advantages to the com- 
opening tna moRcrs to fhut up and undock the fame at particular ' 
Auttiag <rf com. fcafons,) that it fliall be lawful for two thirds in number 
inpnpaftttre«, ^^^ vaiuc of fuch commoners, at a meeting to be holden 
after fourteen days notice given in manner hereinbefore 
direfled, with the confent of the lord or lords, lady or 
ladicsjof the manor or manors in which fuch commpns arc 
fituated, his, her, or their fteward or (lewards, agent or 
agents, to direft, order, and fix, the time when fuch 
common paftures (hall be broke or depaftured, and when 
the fame (hall be Ihut up and unftocked ; fuch or- 
ders to continue in forc^ tor one whole year, and no 
-, longer. 

ing 7erfoiis* not ^^^' ^9* ^^^^ ^ portion of fuch common pafture (hall 

confenting to bc feparated and fet apart for the ufe of fuch commoners 

the fbove rcgu- cxclufively as' (hall not confent to fuch regulation, and 

Ations. jj^^ portion fo fet apart (hall be adjudged by a majority of 

fuch commoners^ not confenting as aJorefaid, an equlva^ 

lent for their rights of common. 

Perfoiisha ' Scc. 20. (After taking notice that many (tinted com- 

righi of com°^ mow paftures in this kingdom are fed and depaftured by 

nvenmayde. horfes, beafts, or. neat cattle, and in many inftaneesit 

^*i*"7 f K ^ould tend to the improvement of fuch common paftures, 

iaitlt. ^ ^ ^ .and to the better manuring and cultivation of the arable 

lands In common fields, or otherwife, to which fuch 
common paftures may belong, if the fame were led with 
iheep,) that it Ihall and may be lawful to arid for the 
~ major part in number and value of the perfons having - 
right of common in 'fuch common paftures, at any meet- 
ing to be held in pursuance of notice, in writing, under 
the hands of a major part of fuch owners and occupiers 
of fuch common' paftures, or perfons having right of 
common therein, to be affixed on the principal door of 
the parifii church of the parifli where fuch common 
paftures (hall lie^ or of the neartft parifh church where 
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fuch lands ftall lie in an extraparochial place, ten days I^'CLOSIno. 

at leaft previous to fuch nf>ecting,fpecifying the time and ^ 

place, and intent of fuch meeting, by writing under their 

bands, to alter and change the manner and cuftom dF 

feeding and depsfturing fuch common paftures, fo far w 

inftead of hoifcs, coMfs, and other cattle^ to allow the 

fame to be fed and dcpaftured with (heep, at the option 

t)f each perfon rcfpcciiveiy having right of common ; and 

to limit and ftint the number ol (heep each fuch perfon, 

having right of common in fuch common paftures^ (hall 

refpciSively feed and depafture thereon, in due proportioa . 

to their refpedlivc ftints or rights. 

Sec. 21. (After taking .notice that the improvement Ram* not t» re- 
of the breed of (heep is a matter of great national tmi ",*^","P^" 
portance, and the turning of rams upon wades and open A«f. »57ti» ^ 
common fields at certain times oF the year has been found N©v. «^. 
to be very prejudicralj that no ram (hall be turned upon 
or be fuffered to remain upon any waftes or common 
fields, between the twenty -fifth day of AuguA and the 
twenty-fifth day of November in every year. 

itec. 22. (After taking notice that feveral of the Perfons^rmer- 
owners and proprietors of waives, commons, and common h under difabu 
field lands, may, at the time of any meeting to b« held iama"'*!^!*'** 
in purfuance of this adt, be incapable through various agrc^mciuJ" 
impediments, of entering into any of the agreements 
thereby authorifed to be made, for the better ordprtngi 
fencing, cultivating, and improving, of common arabjle 
fields, waives, and commons of pallure, in thin king- 
dom, without the aid and authority of parliament^) that 
U (hall and may be lawful to and for the bulba^tds, . 
guardians, trullees, committees, or known agent or re^ 
cciver of any owner and proprietor of waftes, commons, 
and common field lands, and of any perfon having a 
right or intered therein, being under coTerture, minors, 
lunatics, or beyond the feas, and for evciir or any of 
them for the time being ; and alfo to and tar all-^nd 
^vcry or any of the faid owners ar^d occupiers, being tc*. 
nants in tail, tenants by the courtefy of £flgland, or te* 
nants for life only, and toandforevery or any of them 
refpe£tively for the titne b^in^,to enter into, and fign anjr 
agreement to be made in puriuanceof thisud. 

Sec. 23. That no rector- or tithe owner, in right of R^^rs er titu 
his reflory, vicarage, or curacv, or the Icffcc of either pwncrsr not to 
pf tlj^m rcfpe^ively. who^ftall agree for or let hia tithes ^^^ttrir^tUhZ^ 

(ttherth«^3r 
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iKCLOSTi^.of thefaid common field lands, during the faid term of 

fix years, or any part thereof, (hall receive any fine, 

half-yearly or foregift,gratuity,or compenfation whatever,other than by 
mcnu/*^' equal haU'-yearly or yearly payments. 
All agi-cements Scc 24* That every agreement fp tntered into in 
piaietobevaiidpurfuance of this a£l, (hall be good, valid, and.efFe6lua{ 
"^^^' m the law, for the piirpofes thereby intended, notwith- 

flanding the want of Icj^al title in the faid owner or 
owners, or inthe faid hu(bands, guardians, truflees, com- 
mittees, agents, or receivers, or in the pcrfons afting as 
fuch, or in the faid tenants in tail, tenants by the coi;r. - 
fefy of England, or tenants for life only, any fcttlemen^ 
or fettlements, will or wills, to the contrary in anywife 
notwithAanding. 
Coofinitef Of Sec. 25. That no confent of any occupier of lands if) 
cupicrtootto fuch common arable fields, orof a feparate (heep walk 
•^t7 written therein, to any fuch firft agreement, for the ordering, 
authority under fencing, Cultivating, and improving of fuch common 
the hand of the fields, to be made by the authority of or in purfuanceof 
proprietor. ^j^jg ^q^ ^3^ ^ ^^^^ ^^^ valid, unlefs fuch occupier 

(hall, at the time of entering into fuch agreement pro- 
duced written authority for that purpofe, under the hand 
of the owner or proprietor, guardian, or trufice ; or in 
cafe of fuch owner not being a minor, and being in parts 
beyond the feas, of the known agent of fuch owner. 
. ^. Sec. 26, That if any owner or occupier of any com« 

brought at *^ ** WOO field lands, or of any part thereof, for the better 
Weftminfter. Cultivation whereof any rules and regulations (hall have 
been agreed upon, in purfiyince of the powers and aur 
ihoritles given by this a<^, (hall not conform to fuch 
rules and regulations, or (hall wilfully deviate therefrom 
in any refpeft whatfoever ; that then, and in fuch cafe, 
it (Jiall and may be lawful to and for any owner ox 
owners, or occupier or occupiers, of any part of fuch 
common field lands, who may have been damnified by a 
brearh of the regulations aforefaid, to bring one or more 
a6)ion orafiionsof trefpafs, or upon the cafe, in any of 
his Majefty's Courrs of Record at Weflminifer agaipft 
the pcrfon or perfons fo offending; and if in any fuch 
^£lion, fo to be brought as aforefaid, a verdidl fiiali be 
given for the plaintiff, or he (hall recover judgment by 
dtfault ; that then, and in fuch cafe, the parry or parties 
fo offending (hall anfwer to the party grieved all fuch 
damages as (hall be recovered in fuch adlion, togethpf 
jyith double cpfls of fuip. 
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., SeH. 27. That nothing in this a£l contained (hall pre- Inclosing. 

vent, or extend to prevent, any perfon or perfons from •. — — 

inclofing all or any part or parts of his, ncr, or their No perfon is 
land, to and for his, her, or their own ufe or benefit, ^"5^y P'"^7";- 

J-, r ri- rii •!/• ed from incloir. 

fuch perion or perfons having full power or right fo to jng hi? lands fojr,. 

do. , his own ufe, 

' Se&. 28. Saving to the King, his heirs and fuc* Saving au rightt 
ceflbrs, and to all and every lord or lords, lady or la- to his Maj«fty, 
dies, of any manor or manors, and to all and every other 1°'''^* ©f manors, 
perfon and perfons, bodies politic or corporate, his, 
her, and their heirs, fucceifors, executors, and admi- 
niftrators^, (other than and except the rcfpeftive perfons, 
theii: heirs, fucceifors, executors, and adcpinidrators, 
-who may, in coofequence of this aft being duly carried 
into execution, become fubje£i to the pro vi (ions and re-f 
guiaHons thereby authorifed to be made}, all fuchefiate, 
intereft, and rights, as they, every, or any of them, had 
or enjoyed in and over the faid common arable fields, 
waftes, and commons of paAure, before the pafTingof this 
st&y or could or might have had and enjoyed in cafe the 
fame had not been made. 

If the majority of commoners agree upon a bye-law for 
ftopping a trench, being a nuifance to the cpmtnon, it (hall 
bind all the commoners, though there be no ci^fiom to 
fupportit, Afotfr, 579. 

fyher€y and in what Cafes Approvement may be made by the 
Lord ; and how thts Approvement mufibe, 

' As to the manner how the improvement muft be; How improve 
it muft be divided by feme inclofure or defence, foas n»f»tmuitb« 
it may be made feveral ; for it is lawful for the tenant ^^^^' 
to put his cattle into the rciidue of the common ; and if 
they ftray into that part, whereof the approvement is 
made, in default of inclofure, he is no trcfpaffer. Now stature of w a. 
by the feature oF W. 2. if j)crfon's unknown in the night, c. 46,'of prq- ' 
or otherwife, fo fecretly delVroy the ditches, -hedges, ftratingiiK^- 
&c. fo as the lord cannot know agaJnft whom to bring his *"^^* ^^^ °*«*^^ 
aiTize, or other adtion ; and the men of the towns next 
adjoining do not indift the mifdoers, th©fe n^xt towns 
(hall be diftrained to make the hedge, or ditch at their 
own coit, atid yield damages^to the lord ; and th<y,ha''c 
, a year and a day for the indidting of them ; and by the 
fndi^^ment, the lord fhalT knowagainft^whom to:- br)ng 
ki$ aiftion j and if they do not, t}}c lord (hall bring his 
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Ikclosing* adion upon this ftatute againA tbcm. C^. Jut fiat. Mer^ 
«  r. 4. W. 2. r. 46. Sir Will. Mai lories's cafe* x ^tf//. Rtft^ 
SirJ. Prodior and MaHory's cafe. ' 
An aaion on Thc lord pleads in an a6Hon on the cafe by a common- 
SoVctd& f^*" digging of pits, that he is lord of thc foil, and 
ofpitsbytbe that hc digged coals, leaving fufficicnt common, &c. Per 
lord, no im- CUT. Thc lord may not dig pits whcrcinto thc beafts 
pjrovcmeot. pf the commoner may fall ; for thc ftatute intends other- 

manner of impraveraent, i. e. by inclofure. Sid. p* lo6. 
Goe and Cotlcr. i K^b, 453. S^, C* 
No improve. Ooc canrtot improve apinft bis own grant, though it be 

inent againft a tp a Certain npmbcr. I Keb. 430. 

Trift! '''^" The lord by thp ftatute of Mert. ought to leave fuflicicnt 

pafture for common, and egrefs and regrefs from the te- 
nements to the pafture. % per fiat :fF. 2. 
The part im. If thc lorid doth improve part of the copimon, hc (hall 
proved is dif^ not havc common in the relidueof the land, for the lands 
tharged of- improved; becaufe he cannot prcfcribc for that which iff 
' lo improved* 4 ///tf^.44. 



Of what Things or Commoning^ lmpr9vemint Jhall be^ 

To what fort of Neither the ftatute of Merton nor thc fiatute pf W. ?, 

'ft a'Tuti'^w tends ^^^**^"^ ^o ^"7 commofi, but to common appendant, or 

and to what not. appurtenant to his tenement, and not to a common in 

grofs, to a certaip number, or by grant. Co. fur fiat, ^- 

2. 46. 

Five-forts of But there are five kinds of improvements, that both 

i^ hT^^r*^' between lord and tenant, and nfeighbour and neighbour, 

ibfficient com? ^^Y ^P ^^P^ without leaving fufficicnt common to then^ 

inon. that have it, any thing in the ftatute of Morton, or 42 W« 

2. 'notwithftanding. i. Windmills. 2. A flieep-houfe. 3. 
jCow-houfe. 4. finlargingof a court neceffary* Or, 5^ 
Curtilage: thefe are but put for cxafnple, for the lordi 
may ere£t an houfe for a beaft-Jceeper, a dairy, or milk? 
Keccff . ^oufe, &c. 

largementsW- ^ut thc word ncccflaiy muft be applied to rf/r/ZA?^//; 
fi/agii how to and it ftiall not be taken according tp the quantity of thp 
beuoderftood. freehold he has therp, but according to his perfonal 
eftate pr degree, anid for his dweHing and abode ; for if 
he has no freehold there in that town but his hobfe 
pnly, yet may he make a neceflary enlargpmem of his 
curtilage. 

One inclofeth two acres of common (where were but 
three acres] to enlarge the cuniiagc of his houf^i 9i\^ 
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becaufe it did not appear H was for his necefTarf refidence, ApPOm<*. 
jndgincnt was givea that he may not inclofe. It is not onmemt# 
for houfes of pleafure or convenience ; an hop-ground or ——-.-J— 
park is not within this ftatute. Judgment for the defend- 
ant on demurrer. $id. 79. i K^b. 283, 314. Neviland 
Hamerton. 

A marih in common to two vtlls b^etween them and A mitilu 
their tenants, by prefcripcion, for their fhcep being fait; 
cuctre if this pay be approved, I Kii» 8^6, Pate and 
prownlow's cafe. 

Remedy for thf Commoner^ if the Lord on Improvemint team 

n^t/uffiiuni Common. 

He may have an aifize ; and if by the affixe it Aall be 
found that the plaintiff bad not fufficient ingrefs and 
regrefs, or not fufficient pafture, then the plaintiff (hall 
recover feifin by the view of the jurors ; fo that by the 
difcretion and oath of them, the plaintiff Oiall have fuf- 
ficient pafture^ and fufficient ingrefs and regrefs aiTtgncd 
to him, and that the difTeirors (hall yield damages ^ or he 
may have trefpafs ; for many times he (hail rail to have 
a writ of aflize. Or if the lord do inclofe any part, and 
leave not fufficient common in the refidue, the commoner 
may break down the inclofure, becaufe it ftandeth upon 
the ground which is in his common. 

So it feems, the commoner in that cafe may have an 
adion of trefpafs, &c. againft the lord or any other that 
either inclofes or furcharges. the common. But in an 
adion againft the lord the plaintiff mull particularly fhew 
the ftircharge. 2 M^d, 6, 7. 



Chap.VIL 

OF APPORTIONMENT, EXTINGUISHMENT, 
, SVSPJENSION, RE VI VER OF COMMON. 

X. fFhere^ and what Commnn Jhall he apforthmd^ 

COMMON appendant it apportionable and feverable Common ap. 
by the acS oftJie party, but common appurtenant is ?«"<*>"* ^^ 
notfo: a« if a man had common appendant in 4 acres '^^*'^**"* ** 
t>el<mging to twenty a^cresi if he fell (o of his acr^ or bujr 
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Afporti- ptrt of the 40 acres, the commoh may be divided and 
OMMEKT* apportioned, pro rata^ (if it had been con)n)on appurte- 
III-*. — nant it had been loil.) So is Tirri;ighan)'$ cafe. If if. 
had common appendant to 20 acres of land, and enfeoffs 
j9« of parcel of the 20 acres, to which, &c. this common 
(hall be apportionable, and B, (hall have common pro 
rata* And when part of the land to which the common 
is appendant, &c. is aliened, there every of them may 
preicribt to have .common for bealls levant and couchant 

^ ^ upon his lands. So if a commoner purchafe a parcel of 

P«m"!nt"„';t the land in which he hath common, yet the common 
apportionable. (hall bc apportioned \ but it IS not fo of common appur. 
tenant or any other common. Hoi* p. 25. 4 Sep. Tir- 
ringham's cafe, Infi, i. p. 122. ^ 

. Now common is admeafurable, according ^o the quan- 
tity and quality of the freehold, to which he claims to 
have common appendant. 37 H, 6. 34. 
B^ a leafe for In a leafe of a common, during the leafc for years the 
years the coir, common is Hot fufpcndcd or difchargcd ; for each of, 
"^Vd^^^/f^* them (hall have common rateable, and in fuch a manner, 
charged?' * " that the land, in which there is right of common, &c. 
(hall not be furchaiged ; and if fo fmall.a parcel be de- 
mifed, which will not keep one ox or a fheep, then the 
common (hall remain with the leflfor ; fo always as the 
land in which there is right of common, &c. be not fur- 
charged. 13 Rep. 65, 66. Morris and Web's cafe, 2 
Brownl. 2gS: Mcfmc cafe, ind i Brownie 180. 
Difference be- There is a difference between common appendant, which 
tween common Jg of neceffity, and common in grofs ; lor in the cafe of 
in grofs,"as to common appendant* if one tenant of the manor do pur- 
apportioument. chafe the fcigniory, and then grants over the tenancy, the 
common which he had before flial! be ftill appendant ; 
otherwife, of a common in grofs. Owen, p, 122. 
Common ap- Common appurtenant is agairift common right, and 
purtenant, not therefore not apportibnable. 4 Rep. Tirringham's cafe. 

b^^r^hTfc of ^^^ therefore, 

pmoftheiand. « ^^ a commoner purchafc parcel of the land in which 

there is right of common, ail tlie common is extindt. 8 

Rep.^\i. 
But that and fiui cpmmon appurtenant and common appendant fhall 

appendant>rc jj^ apportioned by alienation, or fale of part of the hnd, 

ty'taU oTpart ' ^6 Which commop is appurtenant -or appendant ; fo i« 

ot the land. ^ i/^^. 235. whecc one had a common appurtenant to |o 

acre3, for all his bffafts levani and couchant upon the fano^i 

' ^nd fjslls part of it ^ it was adjudged that the com ippn 
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fliould be apportioned, and every one fhould have com- APFORTr* 
inon ifor his Wafts levant nnd couchant upon his part; for onmeht* 
there arc things entire in feveral degrees, fomc that can- -...«.«. — 
not be divided by any adt of the parties, afs warranty, 
conditions, &c. which yet by aft in law are divided. 
Put the cafe of common is not fo ftridl an entirety ; and 
the mifchief of the generality of the cafe, requires an ex- 
tcnfionfor the common good. And fo is Wiai Wild's 
cafe in Co. 8 Rep. y. S. feifcd of one meflTuage and 40 
acres,- time out of memory, had common of pafturc in 
2co acres, in the faid manor of C y. S, enfeoffi y. ^. 
of ^ acres in fee, y. B, fhaU have common of pafture in 
the faid 200 acres, for all his commonable cattle levant 
and cQuchant upon the faid 5 acres of land. So that the 
rule is, by purchafe of part of the land in which there 
IS right of*^ common, the common is all deftroyed ; hut by 
alienation of part of the land commonable, to which com- 
mon is appendant or appurtenant, the commoi is ap- 
portionable. Hoh, 235. Anonymous^ 8 Rep. 59, Wiat 
Wild's cafe. 

It appears by the prefcription i'n Wild's cafe^ that the u is fc\erabie. 
faid common is feverable, for the prefcription is to have 
common in the land, in which there is right of common 
to be taken by ttje mouths of the beafts, which are levqnt 
and couchant upon the land, to which the common is ap. 
pendant or appurtenant, and this extends to all and every 
parcel, and cannot be more damage or charge to the te- 
nant of the lands in which the right of common is, after 
the feverance, than was before ; for no other bealts may 
departure there, except thofe which zr^ levant TLiid couchant 
uj)'on the land, to which the common is appendant or ap- 
purtenant. But if he who has common purchafe parcel 
of the land in which there is right of common, all hi? 
common is extin(£l, or if he take a leafe of part of the 
land, all is fufpended ; becaufe it was the commoner's 
folly to intermeddle with part of the land to which the 
common was appendant or appurtenant, which belongs 
npt to him ; but when the commoner intermeddles but 
only with his own lands^ by the alienation of it, this 
(hall not turn to his prejudice in fuch a cafe ; fur this 
is not againft any rule in law, as the other cafe is, when 
hr purchafcth parcel of the land, in which there is right 
of common, becaufe his common appurtenant is againft 
trommon right, and he cannot common in his own land 
jffhkh he has purchafed. And if the law ihoulci bq 
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othcrwifc, all the comixion appurtenant in England would 
be dcftroyed ; for no land continues fo entirely as it was 
£h initio ; but for payment of debts, advancement of 
daughters^ part may be fevered ; the alienee therefore 
fli^ll have common. Wild's cafe. 

Common appurtenant may be fevered from the nvanor, 
efpecially when it is granted with parcel of the manor. 
yone^*s Rep, 397. 

A fold-courfe for 300 flieep may be appurtenant to a 
manor, and this without faying levunt znd couchant. And 
if the lord grant or leafe to another parcel of the manor, 
as divers acres, parcel of the faid manor, with the faid 
fold-courfe, this (hall pafs as appurtenant to the faid acres. 
For it is not necctfary for them to be levant and couchant 
on the manor, and it is rK) prejudice to the owner of the 
land, where the common is to be taken. 1 Roll. Ahr. 232. 
Day and Spooncr'scafe. 

4. hath common of pafture without number in 20 
acres of land, and 10 of. thefe acres defcend to if . the 
common without number is entire and uncertain, and 
(hall riot be apportioned but remain* ' But if it had been 
common certain, (as for 10 beaOsJ in this cafe it (hall be 
apportioned. I /^. 149. a. So h Cro, Car. 4-2^* Com^ 
mon certain may well be divide*!, pr annexed to part of 
the manor : and fo may a fold-courfe, which is in the 
nature of a common certain t and there cannot be any 
prejudice to the tertenants, for they cannot bfe charged 
with more than they were belbre. 

If a man feifed of 60 acres of land, prefcribes to have 
common in other lands for all his beails levant and cow- 
chant upon it, and he makes a feoffment in fee of 5 of 
thefe acres, his feoffee (hall have common apportion^ble^ 
pVo rata \ for the common is joint and feveral, and no 
furcharge or wrong by this is made to the tenant, i RolL 
Abr, 235. Morton and Wood^scafe. 

If one prefcribe to have common to two yard-lands, 
for four other hearts, four horfes, &c. after fevcrance of 
the common, and when the land is not fowed to have 
common all the year ; and after he leafeth one of thp yard 
lands for years, the leffce (hall have this common prorata^ 
I Roll. Abr. 235. See above. 

 If he which hath common appurtenant to land, de- 
mifeth parcel of the land to another, the lc(ree (hall have 
common for thp beads levant and comhmU Wildwiiw'^ 
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By feoffment of parcel of land cum pertin* without deed,' Ekti n- 
the common paffethas appurtenant ; and foof pmrt.yo/ies's guishment* 
jR^^. 397. Sachevercl's cafe;  

Upon grant of part cf the land over, the common is 
notextind, but apportioned. Cro. Car, 4B2. 

2. Where GimmsnJhaU be extinil by Pur chafe of the Land^ 
or Part ofit^ or by Alienation of the Land or Part of it ; 
and where itjhall befufpended. 

Unity of poffeffion of the entire land to which common gy purchafe ©f 
is appendant, and of ihe entire land in which there is com- parcel of the 
xnon, makes anexttnguifhment of common appendant, as ^a"<^* 
Bradfliaw's cafe, in I'irringham's cafe. 4 Rep. 38. a, Tir- 
ringham's cafe. 

The role is, ** Unity of poffeffion of fo high and per- 
durable eftate, of the thing claimed as of the land out of 
which it is claimed, by pre(cription,ihall deftroy the pre- ^ 

fcription ;'' becaufe it is an interruption in the right ; but 
preicription<or cuftom cannot be leit by the interruption 
©f the poffeffion for 10' or 20 years. 

Prcfcription is in general gone by unity of polfcffion. 

But (hack common ihall not be extindi by unity of pof^ 
feffion. See below. 

By purchafe of part of the land in which there is com-r 
mon, common appurtenant is all deftroyed'; but by alip-» 
nation of part ot the land to which A: is appurtenant, the * 
common is apportionable. See above, 97. And if a man 
make a feoffment of land in which he had common ap- 
pendant, this fhall extinguifh the common perpetually. / 
If he which has common appendant purchafe the land 
out of which this iffues, in fee, the common is extinft by 
this. Tirringham*s cafe, and Wiat Wild's cafe, i Roll. 
Abr 932. Qitefby's cafe, Rol. 935. 

And if feveral perfons be feifed of feveral parts of a 
common, and a commoner purchafe the inheritance of ' 

one part, his entire common is extindi. 1 And. 159. 

It he which had common in grofs purchafe the land Common in 
out of which this iffues, the common is extinft. 7 //. S"^®^*- 
6. 3. # 

If the lord of the manor whp had common de jure in 
his waftes, alien the waftes, this (hall extinguifh his com- 
mon. 18 £^. 3. 44. 18^.^. 4. 

If a tnan be ieifed ot land to which common is ap* 
pendant, and is diffeifedof the common, upcn which he 
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ExTiN* bfought an afllize, and after he enfeoffs another of thefai<i 

ouiSHMCNT. land, the common is extin£l for ever. 5 Rep, loi. 4. 

*— — - — '^ — Shack common (rhe nature of it, fee above) or mutoal 

Shack common, common, in regard that I have common in your ground, 

that you fhall have common in mine, fhall not be ei^tin- 

guilhed, by the unity of the poffeffion, for the neceflity of 

the public good to ufc without inclofure. I Roll. Abr, 935. 

BiOiop of London's cafe. 

Eftoven. If ^he owner deftroys the houfe, the eftovers is gone, 

for the prcfcription is annexed to the houfe. fVinch. p. 

45* 

One had common in a great field wherein many men 

had land ; he purchafed an acre from one of them ; it 
was adjudged, th^t all his common was extindt. i And, 
159. Cro. Eliz^ 594. I LeoTit /. 43. cafe 56. Kimton and 
Bellamy. 
By iodofure. If a commoner inclofe part of the wafte out of which, 

be had common iffuing, this fufpends his common. Pafch. 
I Jac, Brad(haw's cafe. 
Purchafe of the If thc commoner purchafe a part approved, his com- 
approvement ^^^ (|^alj ^^^ y^^ extinft in the refidue. As one had 

doth not extin- . t , • ^ a a 

guiih common, common appendant to his tenement, m a great wafie, and 
the lord improves part of the wafte, leaving fufficient 
common in the wafte ; and after he enfeoffs tne com- 
moner of the improvement ; this does not extinguifh his 
common in the refidue. Dyer^f. 339. pU^-S* 
Extin^bya By a rclcafe of common in part of the land, it is cx- 

mcn hi'^^^^j^i'of ^^"*^ in the whole ; for the common is entire through the 
tlie u»jd. whole land ; wherefore a rcleafc in part (hall difchargc 

the whole (a) Cro. Eliz. 593. Rotheran v. Green. 2 An* 
deifon, 89. Melme cafe. 4 Co. 37. 8 lUd* 136. Skew. 350. 
4 Mod, 365. 
Fxtina in the ' Copyholdcr had common in the Kind's wafte in a 
King^s hands, foreft, and in the wafte of other freeholders, and after 
the/nanor comes to the King by diffoiution, and be grants 
the manor; the common in the land of thc freeholder* 
is not ext]n£l, but in thc King's wafte it is, Jones's Rep. 

349- 
Commoopwr jfj common pur caufe de vicinage, if one inclofe part 

ntge! **' ***^^' ^^ ^^ ^" extinguiihment of all the common. l BrownL 
174. Bax:on and Palmer's cafe. 



— * 



ffl)Walmfley held the common was not gone for the 
refidue,becaufe this releafe went in benefit of the tertenaiiit, 
and is ^uafi an improvement. 
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* If common appendant to abbey lands were perpetually Ej^tin- 
fufpended before the (latute, it (hall be perpetually extinS GUiSHii^ENtw 

afterwards. 2 ^«//.^f^. 257. .,». 

Sufpenfion of common, no plea to an adlion of debt for Sufpenfion. 
rent.. Vide infra tit. Pleadings. 

% 

3» 'Of Common being hft by the Extinguijhnunt of Copyhold 

Eftutes. 

Common which was firft gained by cuftom, and an- where copy. 
nexed.tothecuftomary eftate, is loft when the copyhold hoidiscxM.d 
is extin6t and infranchjied ; for the common is not in ^^"»"»on »«!««*» 
Its own nature incident to a copyhold eftate, but a colla- '^^"j^J* '*^* 
teral intcrcft gained by ufage. Therefore a copyholder of tiucntjjs^bl m'* 
a melTuage and two acres of land for life, had common in '^c grauL . 
the. lord's wafte: the lord grants and confirms the faid 
copyhold mefluage and lands cum pertinentiis^ to him and 
his heirs. The queftion was, whether he fhould have 
common ftill ? Per totam Cur. He (houldnot. Cufiom Of common la 
hath annexed the common to his cuftomary eftate, which f«»«rf"ce to co- 
being infranchifed, determined and deftroyed by his own P^^®'^- 
a6i, in making it a freehold, the common is alfo deftroy- 
ed, and cannot continue without fpecial words. And 
the general words cum pertinentiis^ will not help, becaufe 
the common is no appurtenant to the freehold granted 
by the lord, to which thclie words muft be fupj ofed xo 
refer, felv, p. 190. Cro. Jac. 252. Hob. 190. So 
was the cafe of Forth and Wardj^ where a copyholder 
had ufcd to take eftovers to repair his hedges ; and the '-. 

lord granted to him the freehold of the copyhold by the 
words of " Grant unto him all the lands, tenements and 
hereditaments thereunto appertaining, and therewith 
ufod and occupied :*' it was rcfolved he (hould not have 
common in the land of the lord. 2 BrownL 209. Mar. 
fham and Hunter's cafe, iV/^^r^ 866, Forth and Ward. 
The words cum pertinentiis do not create a comnion. A 
copyholder claims common in another man's land, and 
the lord enfeoffs the copyholder of his copyhold land ; 
he hath now loft his common ; but if a copyholder hath 
common in the lord's wafte,and the lord ei^feoffs him of 
the copyhold with all his commons ; the* common is not 
gone. I BrownL 173. Lee and Edward's cafe. Note, 
the words " And all paftures and commons whatfoever^' 
to the laid meifuage or tenement belonging, or ufed, or 



64 The hfi^S refpeSing 

£xTnf- demifed with the fam^; and it i^ititent, that a like com^ 
CuisNMiNT. mon (h^Il be granted. 2 AnJirfan i68. Worley's cafe. 
^^■. — But in other cafes a diftin£lion \% taken where the wafted 

in which the copyholder has common are within the ma- 
nor and where not ; for though the common will become 
extinft by infranchifcment when the waftes are within the 
manor, yet it will not« it is faid, when fuch waftes are out 
of the manor. ^Salk. 170. P/.3. 364. Pi* 5. Crowther 
V. Oldfield. 2 Ld. Raym, 1225. 

But this diftinftion is now immaterial, as in cither 

cafe relief may now be had in equity, where the fame 

- right of Common will be decreed the copyholder after 

inTranchifementas he had before. 6 Mod, 19. 2 Vem. 

250. 

If A. has common in the lands of B. as appurtenant 
to a certain meffuage and 20 acres of land, and ^. en- 
feoffs -rf. of the lands in which, &c. whereby the com- 
mon is extinguifhed, and afterwards A, leafesto B. the 
faid mcfluage, and 20 acres of ^land, with all commons^ 
profits and commodities thereunto belonging, veloccupat. \ 
vel ufitat* cumpred. meffuagio^ this is a good grant of a 
new common for the time. For though it were not 
common while in the hands of the leflbr, yet it is now 
granted quafi common to be ufed with the meffuage, land, 
&c. And although it be not the fame common as was 
ufed before, yet it is the like common. 7>/«. 39 El. 
Bradfhaw v. 6yre. Cro, Eh 570. Sec alfo Cro, El, 794. 2 
And. 168. 
Conmonof The queftion upon a fpecial verdift was, when the 

turbary. lord of the manor is feifcd of a walte, and a tenant of an 

ancient tenement prefcribes to have comnrwn in the 
wafte of the lord ; afterwards the tenement is fevered 
from the manor, and granted for a term to the defend- 
ant, with all commons appurtenant to the faid meffuage 
and clofe, whether this common that was before belong- 
ing to this' ancient tenement, (hall pafs to the grantee ? 
And it was agreed, P^r Cur, that if a copyholder doth 
purchafe the inheritance of h' copyhold, and afterwards 
grants this with all commons belonging to the fame ; the 
common that wis before ufed with the copyhold (hall pafs 
to the grantee. ' 

. Comnwmofco. ^"^ ^^^ ^^^ manor?, vix. Dale and Sale: the copy- 
pyhoidcrc «z« holders of D. have ufually common in the manor of S. 
^^ it contra. Afterwards the lord fells both the manors. 

The copyholders of the manor of D.^'diejc and oihee» 
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thi common is for a number certain; apd by tl^e pre-^ Gran^, 
fcripdon the fheep are not to be ievant znd cotichant uport — ^*' '  "  — 
the maric^r, and lo mty bd fevered from the manor wuh^ 
oulprejudice to the owner of the land; Cro^Jac^f. 15: * 
Drury ind Kent's cafe, i Rolf. Abr. 2^2, 4oi;4x>2» 
Spoonerand Day*^cafe« 232. CV-tf, Car. 542. 

^. By uUhat PFords Chmmonjhallpafs^ and that in refpe5i 
ofAucierii Comdorii ir a Grant dt noVo. 

An ancient common may be in ejfe^ or e:itmdt| , . v , 
As to common in effe^ how ^nd by wh^t woras it (hall 
pafs ; and of the expofition and extend of tlie words, 

Commoo_fl)ali p afs wift thfi words cum ^rjinenti u^ whertcum 
(with the appu/tenariceStJ Butwherca commonis extiiidt, ptrtintn/jis 
there it (hall not psifs, or be revived by the words cumper- 'jj" ^^'^T.;*** 
tinentiis, as in Marlham and Hunter's cafe. A copyholde/ o^fpedaT 
for life had comnlon in the lord's waflfc ; the lord grants words or not; 
and confirms the faid copyhold, niefTiiage and land cud Copy&old. 
fertinentiiSf to him and his heirs. Pfr Cur. Th'if pur- 
chafer (hall not have common there as the c6]^yholder 
had : fee above in the fe6t. before. So Forth and Ward's 
cafe, a copyholder had ufed to take eftovertf to repJaif hi$' 
hedges ; and the lord granted to him the fteehold btthe 
copyhold, by the words of ** all the lanrfs and tenements, 
thereto appertaining, aild therewith ufed and oc&upi^d." 
Per Cur. He (hall not haVe common in the land of the 
lord. So in the principal cafe, for the words cum per^ 
tinentlis (hall not create a common : and th6 defendant, 
juitificd in trpfpafs for uflng the common, by reafon of 
confirmation, and adjudged againft him on a demurrer. 
But it is faid it was agreed in Grymes aridPciacocK's rfow in cafe of 
cafe. I Bi^i/ir. 17, 18, That if a copyholder dots pur- copylxow: 
chafe the inheritance of his cxxpyhold, and afterwards 
grants this vs^ith all commons belonging to thdfame' ; yet 
the common, which was before ufed with the copyhold, 
(hall pafs to the grantee. Though I conceiiJ-e the Re-, 
porter is miftakcn in that point 5 but the c^fc fe^l off, 
becauTe ibe pleading was by a leflTee, with an u/ltatum efi^ 
which cannot be good, a? annexed to thfe eftate of the 
termor. See above, Brownlow faith, the judges gave 
not any abfolute opinion, m the fir (I point : if there be z 
common appurtenant 10 a copyhold tenement, ajid the 
Wd makes a feoffment of the tenement with all profi^sy 
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eommodities and common to it appertaining: yet the 
fcoffie (hall not have any common, for this was appur^ 
tenant to copyhold, and not to freehold, i Buifi. 2. Cr#. 

2ac. p. 25'^. Mar(ham and Hunter's cafe. Telv. p. 169. 
Icfme cafe, i Bulft. p. 19. i Bul^.ij, i8. Grymts's 
cafe. 2 Brownl, 222. A//VA. 10 j^/ir. J9. i?. 

A common may be granted, and pafs by the name of 
tenements and hereditaments ; and mall be conftrued as 
a thing occupied, and enjoyed with, &c. 8 Rip. Sir H. 
Finche's cafe.' 

If part of the land is conveyed, to which common i&!^ 
appurtenant, and not theintire; yet common (hall pafs 
by the words cum pertinentiisy and (hall be apportioned, 
imd may pafs by a feoffment, together with the faid te- 
nements. See above. Cro. Car, 482. Sacheverel and 
Porter*s cafe. 

So commoner for an houfeand iq acres of land^ had 
common in alt the lands o^ i9. and he infeofis the faid 
B, of the houfe and land to which, &c. B. afterwards 
lets to y, «y. the faid houfe and land, with all commons, 
profits, and commodities appertaining, or occupied or 
nfed with the faid meflTuage. Per Cur. This common 
appurtenant (and fo it is of common appendant] is extindt 
by unity of po(re(rion : but the Court held, that by the 
words of the leafe of all commons, profits, &c. occu- 
pied, or ufed cum mejfuagio^ &c. it is a good grant of a 
new common for the time ; for though it were not a 
common in thfe hands of the feoffor, yet it is quafi com- 
mon ufed therewith. And though it be not the fame 
coprlmon it was before, yet it is the like common : but 
becaufe th^re was not a fufiicient averment, that this 
common was ufed by the IciTor at the time of the leafe, 
if pafTed not. Much like this cafe is that of "Worley and 
Kingfmill, a copyholder of a manor, which had 'Com- 
mon by prefcription in 60 acres, parcel of the demefnes 
of the manor cicheaied, and the lord by deed granted it 
to another in tail by the defcription of all commons to 
the faid meffuage belonging or uled therewith. ' Per Cur. 
' The grantee in tail (hall have fuch common as the copy- 
holder had ; though the ancient common which was by 
prefcription, is determined by unity of poffe(rion in the 
lord. But the grant (hall enure as a new grant of the 
fame common. Cro. Etiz. 794. Worlcy and Kingf- 
mill's cafe, 2 And. 169. Mefmc cafe. 
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But where Sir R, (?. was fcifcd of (Ji vers tenements cal- Grant* 

ledHingell-Halt in L, and of a moor called Kingfly-Moor — 7— 

in Z>. and the tenants of Sir iZ. (?. have ufed to have 

common in the (aid moor ; and Sir JR. G. being feifed, 

did demife the faid tenements to if. for her jointure by \ 

Ihefe words, by the mmc of Hingcll-fjall, and certain ^. , . . ^^ 

land, meadow and pafturein certainty, and with all lands, ttrraentf Vnd* 

tenements and heredi tangents to that belonging, or with herediumentt 

that occupied, or enjoyed, now, or late in the tenure o{'^^^°^^^^ 

one M and N* was tenant of the faid premifes, and had ^* '^* 

common in Kingfly-Moor. The queftion was, if JT. 

by thisdemiferfhall havecomn^on in Kingily-Moor, or 

loot i If it were taken to be a common, it did pals. But 

by Coke, this is only a feeding, and not an hcredita* 

ment^ and if fo. it (hall be intended the like feedmg 

that the tenant hath* Qnctn. 2 Bnwnl. 52. Har« ^ 

grave's cafe. 

-One grants to a man and his heirs common as appur- Grant of cm. 
tenant to his manor of f, to common in fuch a moor, ™°" ^^^ '*' 
^c. by this grant the grantee (hall have common ap- "''^ oam«nor» 
purtenant to this manor ; and if he ma)ces a feoffment in 
ice, or for term of life, of 'the manor, the feoffee, or qoaimon ap^ 
IcffeCf (hall have rhis common. SoJt is of common of purcenantmaf 
cilpvers or turbary. Note, common appurtenant to a ^« ^x trant* *>r 
manor, may be by grant by deed, fmce time of memory .; ^*,^cm^y)** 
and thisas well for beafis certain, as beafts without nqm- > 
ber, So is Rolle, Fitz, N. B 180. n. 

If at this day a grant dt novo be made of common of Gr«nt</' nwo 
pafturc for btz^^ levant znd couchant on his man«r of of commort wiH 
Dale, or common of eilovers, or turbary in ^^^y .^^^^^yi^mlf^^^^^ 
ufcd or fpent within his manor ; thefe arc common ap^ 
purtenant, and will pafs by grant of the manor, i Injl^ 
121. b. 

But if if. feifed in fee of Black Acre, and WhitQ Acre, 
grants Black Acre to C with common for the beafts 
(fvatft and couchant upon fV. Acre, this is not good with* 
out deed/ % Roii Abr. 63. Tanner and Hobb's cafe. 

If A. being feifed of 100 aci'es of land, to which com- App^r ionment 
mon for bealts levant and couchant upon the land is appur- o^ common »p<r 
tenant, and by grant within the time of memory, grants P"*;**"*"^^ 
10 of thefe acres only, without hying cum perftmnt its \ ' ' 
yet a proportionable common for hc^iiskfjuntuid cou- 
chant upon theie 10 acres (hal| pafs,inafmuch as it is>3p. 
purtenant to t^e faid .acres;^ and the common is to be 
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apportioned. 2 Roll. Air. 60. Sacheverel and Portjcr»§ 

-— — — cafe. 

BytUefrimof By thc grant of all lands and tenetpcnts common iq. 

jpaft»rei!"c<>m- 97 t^^ grant of all his pafturcs. 2 Rm. Abr, 57. 
fiM Iwf^rfs. 3* "^^^ Expofititn 4ind ExU^t of Grants •/ dfrnmor^, 

f»w- Onefeifcd of the manor of C and pf 42 acres, parcel 

of the faid manor (wherp the Ucfpafs was.) and of a mef- 
jTuage, and two yard lands parcel of the faid manor, le- 
yied a fine of the f^id mefluage, and two yard- lands to 
^he defendant, and granted them 't6 the defondant ^nd his 
heirs ; and JFurther; by the faid fine granted to him com. 
imon for 4 horfes, ^ beafts, and 2.00 (heep in the faid 
inanorand lands in C. This plea is good, though h(Et 
doth not plead that it was wafte or common. For by the 
plea (^s the fine is) he may claim common in any part 
of the manor ; for ^hefe is not ^ny rpftraint as to the 
^afte or compopnl Cr»> par. 599. Strangers cafe. 

If a piian grant common lb another for his beads 
througfi air the mapor ; yet he may not common in th^ 
garden of the grantor parcel of the martor, but only in 
garden, nor to fuch place whcre a man of common right ought jo com* 
brtft« notcom- inon^ nor in land fowed, nor iwith beafls not commonable^ 
noMble. 9 //: 6. 36. 3 Lecn. 250. Finck. 158. 

Grant of com- If a^man grants land to pne with right of common in 
»on expreff^ all his lands, &c. and docs not exbrcfs any place m cerl 

tain ; he (hall have common m all lands which he had 
at the time of the grant : but if I grant common to 
another for jears, and do not declare in what place he 
(hall have it, it is void, % Buljlr. p. 18, Pitz^ N. B, 180. 
Grant of common toa man wherever his cattle (halj 
go, how it (hall be expounded, (> Rep. 64. 2 Rep. 32., 
* If » man grant common newly created, wheneVcr his 
cattle (hall go in, the grantee (hall not have commofi 
thcre.but in this very manner, i Rep.S'j.aAn Coibet'scaf^. 
A man grants common newly'created wherever his 
ca* tie (hall go ; this is the form of that gift, and the 
grantee (hall have common there, but in this manner, a's 
uishereexprciTed. 

If a man grant to me common for my beads wherever 
my cattle miay go, if the hearts of the grantor never de- 
pailured in any place before the grant, or at the time pf 
the grant, or after, the grantee (hall not have any benefit 
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by the grant. But upon fuch a grant, or after, the Giiant. 

grantee (hall not have any benefit by the grant. But — — ^ » 

upon fuch a grant of common* if the grantor depaftured 
his beafts at the time of the grant, or aner^ in any place^ 
the grantor may common there alfo. 9 H. 6. 36. 

If a tnan grant common to another wherever his cat- 
tle (hall Aray, and after he occupy and manure 100 
acres of land with his beads; and after he is fo poor 
that he has not any beafts ; yet the grantee (hall have ; 
common in the 100 acres. Yet it is faid in Latcff. in 
Whitton and Wefton's cafe, fin the argument of thatcafe), 
if a man grant common whenever his cattle (hall go there, 
and after the grantor had no beafts, che grantee (hall not 
have common, becaufe the time that the grantor h^d com-' 
mon is material. Latch, p. 90. 

And upon fuch grant of common wherever the cattle 
of the grantor (hall gO| if the grantee put in his beail$ 
into his garden or corn, the grantee may put in his beaft$ 
there alio. 9 //. 6. 36. 

But in cafe of fuch a grant of common, if the grantor 
die ; it is made a doubt in that book, if the grantee (hall 
have common after his death. 

Now in the grant of common, when and wherever his Avcrmentia 
cattle (hall go; he ought to aver in pleading, that the plea4ios* 
cattle of th^ grantor went in the fame place. Juftice 
Berkley held the claufe of wherever, &c. is not good, v 
becaufe it rcl^rainsall the efFe6t of the grant ; for if the 
grantor will not put in hiscattle, he (hall never have com* 
mon. But it was anfwered, that e^^preft agreement fupcr- 
fcdes the law. Thercfore,hethatgrantscQ.nmon wherever 
hiscattle (hall go, may till the land, or let it lie frefh^ 
and the grantee has no remedy. Cr^. Gar. 599, Stringer's 
cafe, //^^. p. 40. 

f fa man grant common without number, the grantee Grantee of 
, may not put info many beafts, but fo that the grantor common wJti;^' 
may have fufficicnt common in tUe.faid land. 12 H^ <wt i»i/raJ>«r 
8. 2. ' * ""'* '**** ^^' 

If a man grant common for all manner of beafts, he tor^i«^rrQtor* 
(hall not have common for pigs and gOc^s ; yet if a man Common far all 
grant common for air manner of hearts, except goats, he *"*""«» of 
(hall have common for hogs, becauf of the particular ex^ ^"Jj'**/** *^>t 
freption. 1 Roll., Re p. 2%o. , _ . ' : Tl'/ 'rhc*^'^ 

Note, One cannot improve againft his own grant, ttreAofapa- 
fhqugh it be to a certain number. 1 Keb. 430- "cuiarcxceiJtiQji^ 
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QitAMT- A grant of land \fith coniinon,^r eftayers to bje bdmt i 
^ if he let the ianjd^ the commoii or eilovers will not paf^ 



Where it will wifliout deed, anc| exprcf? words therein^ becaufe they 

* and Brook's cafe. 

4« /;i u^^^ Caja Common wiUf^fi pjlthoui Dae^, 

A^ to common pafTing with the grant of jthe hnd tQ 
IKvhich it is appurtenant^ &c. 
f tfs w^fcout A coinmon (hail paf$ witbouf^ deei) as appurten^int |o 
itpA, as appurte. }and, though it cannot be created without deed. Sache? 
^l^"!-ui!f ?L.. ycrcl and R>rter. 

A common pafleth not without deed, becapfe it lies in 
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grant, and not in manual occupation^ i. e. it may not b« 
created without deed. Dr, and Stud.fq. i8. a, 

HA. feifed in fee of ^lacK Acrd and White Acre^ , 
grants Black Acre to C, with common for thp beafts le-: 
pant and c^uchant on White Acrp ; this is not good with- 
out deed. 2 Roll Ah. 63. Tanner and Hobb's cafe. 

If if. feifed of land in fee, grants the paftureof the 
twceif grant of Jand to -B. fpr years, and B. iicenfeth C to put in his 

' rawTwf? ^^^^^ J ^^^^ ^^^f^ ^f ^2.fiuTc is good without* deed, and 

the licenfc alfo. For this.i$ a Icafe of the land to pafture, 
and not likp tp common of pafture. ptherivifei had it 
been if he had granted pafture for certain beafts. Mpuntr 
joy and Tierdrue, 2 RolL Ahr* 62, 

If a man who had common of pafture^ or eftovers tp n 
certain number, grant them to another, they (hall paf$ 
without attornment. Grantee of'a commpn may grant '\\ 
over, before any feifin by the mouths of his bealts, be- 
, caufe it is not to be taken by tfie hands of the grantee/ 

i)Ut by the mouths pf thecattle. 31 H. 8. 151. % Rotl. 

Ah' 47. 
Where 4 grant I fa man bargain and fell Black Acre to 5, and after, 

^ oi.coipmon » r : t 1 % P » * j t . « . ^ * t 
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fealfbr**" d h ^^^^^^ ^^^ ^^^^ enrolled, by another deed grants commor^ 
*K 8<* y JQ ^j^g f^jj £^ fpr all his beaf^s which (hall manure and 

fjepafture the faid Black Acre, which he had bargainee) 

and fold tothe fafd B, wherein he had mentioned it tq 

be bargained and fold ; and after the deed is enrolled : 

this is a good common appurtenant to the faid filacjt 

Acre, although the grantee had nothing in Black Acre at 

the time of the grant ; and although it be admitted, that 

i\i\& (hall not relate to fettle the ellate in him, ab initio^ 

^Pf^fmuch as it |iad r^fercpc^ to the bargaip and fa>e^ anq 
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to the eftate, M^hich he (hould have by force of tiiis, 

M^U, Affr. 399|. Gawcn and Stacy's cafe. -♦ 

So if a man grant common to another, for all the Though the 
beads which (hall be levAnt «nd souchant upon the land, grant«r haaao- 
'Vrhich he (hall purchafc within a month after, and after ^*»'"8 '« tH« 

, i_r _J-ij.i.»« 1 land in which. 

he purchafe certam land, this is a good common appur- ^^ ^^ t},^ ^^ 
teoant to this land^ although he had nothing in it at the of the grant, 
time of the grants for^much as the grant had reference 
to that which he (hall purchafe, and it is notneccifary 
that he Ihould have the land at the time of the gcant. £ 
Roll. Abr^ 4po. Gawen and Stacy's cafe. 

So if a man bargain and fell Black Acre to B, and aFter, And though dbe 
before the dred enrolled, by another deed grants common v^^^^ ^^^^ n»i 
to the faid A for all his beafts, which ftould maiwre J^l^i^;^^^^^^^^ 
and depaf^ure the faid Black Acre, slnd after the deed is if thei« w^rlTaa 
enrolled, this fhall be good common appurtenant to ihe inception of the 
faid Black Acre, although the grant had notany reference J^*^*» " *^*^ 
iq the faid bargain and Ule, inafmuch as the grantee had -^^1^^ 
a podibility, and an inception of an eftat,e, and ufe in 
the acre at thfe time of the grant ; and it feems, this (hall 
fo relate to the pofieilion as fufiiciently to fupport this 
grant \ for there needs not fo full an int^reil in this land, 
to annex the common to it. ^tc below. 

But if the grant had no reference to any future pur* a grim chat 
chafe ; as if a man grant to B. common for all his bcaiis "^^^ merely im 
that (hall manure Black Acre, where he had nothing in ^^^'"^^ 
Black Acre> and after he purchafeth Black Acre, this "° ^ 
grant ot common is not good, upon a contingency, (viz.) 
if he purchafe the land. Though I conceive the law in 
this cafe to be otherwife. For it may be good by way 
of covenant, bqt not to pafs an interell. See below. 

One that had common of pafture cannot licenfe another Licence cannot 
to feed there^ with fuch a number of beafts, without deed \ *>« *ri(hoofl|eerf. 
but after verdidl it ihaU be aided ; for it (hall he intended 
a g(x>d licence by deed, when the defendant took \Sut 
upon another point, (viz.) the cuftom. Cro. jfac 575. 
Monk and Butter's cafe, % Saund. 326, 327. inf luifLios's 
cafe. 2 Show. c. 81. • • ..... 

One joint-tenant grants common to his companior^ A. Grant* of com- 
for his bwn proper beafts. It is a quare in i Keb, nhe- ^^"cr'^b^fts*'''* 
ther it be good, and \i A% may put in fuch beafts whereof ^h5rb/aft«''c 
he is joint-tenant, or tenant in common with anoi her ? maxputiow 

If A, Icifed pf land in fee, grants the pafturp of the lani^ 
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Disturb* to B. for years, and 5. liccnfeth C. to put. in his bcafts ; 
ANCE. this leafe of pafltire is good without deed, and the licence 

^ — ,»-. alfo ; for this is a leafe of the lands to pafture, and not 
like to common of pallure. 2 Roll, Ain 63. Mountjoy's 
cafe. 

He who claims common for beads levant and couchant^ 
may not give licence to a Granger to put in his beaftsi for 
that would be a wrong to the owner of the foil by a. fur- 
charge of common ; and he who has common for 20 
beads certain, may not licehfe anothei: to put in the fame 
number, a fortiori where they have common for no cer* 
tain number. Monk and Butler's cafe. 
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Chap. IX. 

QF DISTURBANCE OF COMMON, AND THE 

REMEDIES. 

DISTURBANCE of common is where any ad is 
done by which the right of another to his common. 
is incommoded or diminiOi^d. 3 Btac, Com*2T^'], Mary's 
cafe, g Co: 112. . ^ 

This may happen in many of the cafes which we have 
already enumerated, as where one who has no right of 
common, puts his cattle upon the land, and thereby robs 
the cattle of the commoners of their refpeflive lharcs of 
the pafture ; or if one who hath a figtt of common puts 
in cattle which are not commonable, as hogs and soats-, 
which amounts to the fame inconvenience, See above, 

P- 73* 

Another difturbance of common is by fu^charging it, 

or puttiilg more cattle therein than the pallure and the 
herbage will fuftain, or the party has a right to do; in 
this cafe he that furcharges docs an injury to the reft of 
the owners, by depriving them of their refpc<9ive por- 
tions, or at lead contrad^ingthemipto a fmaller compafs^ 
3 Bkc. Com. 238. Blac, Kef. 6^2^ 817. , 

This injury can properly happen only where the com- 
inon is appendant or appurtenant, and of courfc limitable 
by laM', or where, when in grofs, it is exprefsly limited 
and certain ; for where a man has common in grofs, 
witht^ut number, or without flint, he cannot be a fujr? 
charger, li.'c/. 
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However, where a man is faid to have common with- Disturb- 
©ut ftint, ftill there muft be left fufficient for the lord's ance. 

own beads, i Rgli. Ab. 399. For the law will notfuppofe, ._— 

that at the original grant of the corfttnon, the lord meant 
CO exclude himfelf [a)^ Ibid, And fee How v. Strode. 
9. JVtlJ, 269. 

In cafe of a furcharge of common, it need not be (hewti 
that the commoner aSually turned in any cattle at the 
time of the furcharge, but only that he could not enjoy 
his common fo beneficially as he ought. Wells v, Wat- 
kins. 2 Blac. Rep. 1233. ^"^ ^^^ ^'if* 4S^« ^f^rr. 320. 
Ibid, 2430. Pf'ilf. 126. 

There is yet another difturbance of common, where Enclofu«« 
the owner of the land, or other perfon fo inclofes, or 
ptherwiffi obftru6ls it, that the commoner is precluded 
from enjoying the benefit to which he is by law entitled. 
3 Blae, Com. 240. 

This may be done either by erefting fences, or by dri v» 
tng the cattle off the land, or by ploughing up the foil of 
tfie coqimon. Ibid, and Cro, £iiz/igS, 

Or it may be done by creeling a warren therein, and 
ftocking it with rabbits in fuch quantities that they devour 
the whole herbage, and thereby deftroy the common {a) 
Ibid, and Cro. jac, 195. 

Jt. Remedy of the Commoner in cafe of Infringement of right 

of Common, ^ '■ 

Acon^monercanndt deftroy or drive away conie^ feed- malfirr Ig'unS*' 
ing upon the common, nor deilroy their burrows ; but re- the lotd o*- 
fon for a remedy to an aftion. Bellow v. Langdon, I Bur, owner o* i^« 
266. Cooper V. Marfhall. i Bur. 2^9. 2 fFilf: 51. Roii, ^"''^^ 
Jb.^ gOf 405 ^/. 2. Cro, Eliz, 876. Cro. Bac. 195. 229. 
badgrove v. Kirby. 6 Term, Rep. 483. ' 

Nor if the lord of a manor plant trees upon ac'ommon, 
can a commoner abate them. Kirby v. Sadgrove. i Put, 
and Bofan, 3. 

Trefpafs is brought againfta commoner. He jul^ifics Ccmmoiwr m :y 
by filling up trencfres made by the lord. Per Wyndham, ''*^^*" ■*^^*^" 

4< °^,r,- r> tri . ■' , on the cal,! 

he may fill them up. Fer Kelynge, he cannot, but agaimtihejori 
Where a ftranger digs : but he may have an adtion on the tor Jig^^ng 

i(rrnchc«. 

■■* ! >■■■ ' " * " "  .■■III! .. I. I.lll.l.l M.^»i^ii— ^^1,^,^.^ 

/ 

. (^y For the remedies for ^hefc injuries, fcc^jtf and 3 
^/W. Cdm. 238, 240. 
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Disturb- cafeagainft the lord ; the reafon why he cannot fill up a 
ANCK. d'ucfi iSy becaufe the foil is intermeddled with, i Keb, 884. 
' * ' 936- Howard and Spencer, 

Nor, as it has been held, can a commoner diftrain or 
chafe out the cattle of the lord or tertenant damage fea* 
fant. 2 Leon. 203. 1^/^,404, 129. Cro. Jac. %qZ. BrnunL 
187. Godk 182, 

jFor if the lord furchaige the common, the proper re- 
medy i« an a£lion on the cafe, 9 C$, 1 1%. Fii%. N> B.it^. 
l^utw. 107 » a^erri. 116. Coooerv. Marfliall, i Burr.2()o^ 

But in other cafes, it has Deen holden^ that if the lord 
put -in his cattle when it ought '^by cuflom to lie frefli 
and haimedy the commoner may take the cattle damage 
feafant. Trulock v. Wbite« £ofJ. Jir^ 40^, 406. 4 
£ur. «43o. 

And To where the lord is by the cuftom ftinfed to a 

'certain number of cattle, he puts in morct the commoner 

may diftrain the overplus. Kenrick and Pargiter. leiv. 

1 99. (a). Cro. Joe, 2Qi.BrQwnl. 187. 4 Bur. 2429, My^ 

% Roll. 767. 

If one who has no right of common does put his cat- 
tie upon the common, he who is a commoner may tak^ 
the cattle damag^-feafant upon the common \ and it is 
not ncceifary for him to aver, that he hath damage by 
them, for he hath an imereily and that doih authorile him 
(0 remove the nuifance. Style /fi^. Brongeand More'scafp. 
Remedy of com* ^"^ °"^ Commoner cannot diftrain the cattle of another 
nioner agamft * commoncr, becaufc the right of commonage of each comr 
^iherQommon- moner ru^s through the whole Igil. Style 428,. lelv^ 104. 

2 Lutw. 1240. 4 Bur, 2426. I BL Rep. 673. fFil/^a^b^' 

i3ut if a man has common for 10 beaitSy and he putt i(i 

more, the furplufage, it is laid by fome ot the books, may 

be taken damage- feafant. 2 Lutw. 1238. t24i« 9 Co. 

II. 112. Fretm. 2273, Hall v. Haydinge, 4 Butr. 2426. { 

Bla. Rep. 6-3. 

Though in others it is maintained that the remedy mvft 
be either by writ of admeafurenxnt^ or by action on th^ 
cafe, Fretm. 273. 4 £«ra242i. F. /Sat. Br. 1,2^. 
And fee 9 Co. 1 1. Frem. 273. frtlf. 126, 4 7>r/w. Ret. 7, 

Andfoafteradmearuremcntmayacommonerdiiirainthe 

fupernumerary cuttle of a fellow commoner. 3 ff^l{/» 287. 

' ' " ^ 

(a) In this cafe, however, two of the judges ouiof thre^ 
doubted and thought a cuflom ought to have bee^ z\* 
lcdged,to iupport the dilhcfs* Se? 4 Burr. 2429. 
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In the cafe of an abfolutcly Hinted common, in point Jjisturb- 
of itumber,one commoner may dittrain the fupernumerary anc e. 
cattle of another. ^Bur. 2426. i Blac. Rep.bj^. 

And foy if after pari(hioners have entered into sin 
agreement not to ufe their right of common in the field 
for a certain time, and during that period the cattle of 
one come upon the land of the other, it majr be diflrain- 
cd, for the agreement is an extinguiflimcnt of the com- 
mon, ^r^ tempore ^^nd therefore the cattle are as it were the 
cattle of a Granger. Whiteman v. King. I H, BJac.Rep.4^ 
If any commoner inclofes or builds on the common, 
the other commoners or either of them may have an 
adion for damages, i Roll. Ab. 89. 398. 2 Leon* 201. 

•Bu t where the tiirf is taken away^ it is faid, the lord onl y 
as owner of the foih can have the aQio n^ unlefs it be Yor 
entehng with horfes, and to carry ii away, and fo impair* 
ing the common. Ibid. 

No tenants of manors, farmers and occupier^ of tene* 
ments of a manor, can take foil covered with grafs from 
a common, for the improvement of gardens, er for the 
' making and repairing of banks, mounds and fences, of 
tenements belonging to the manor, not faying Agricul* 
lural improvement. Wilfon v. Willis, 3 Smith's Rep, 167* 
A commoner may maintain an adion on the cafe for an 
injury done to the common, by taking away from thcucc 
the manure which was dropped on it by the cattle ; though 
his proportion of the damage be found only to the amount 
of one farthing^. At leali, the fmallncfs of the damage 
found is no ground for a nonfuit. Pindar i/. Wadfworth* 
2 Eei/l's Rep. 1^4. 

u a commoner who has a freehold in the common be '" 
deprived of the enjoyment of his ri^ht -whether by the 
lord or a ftrartger, he may have an affize ; but if the com-* ' 
moner has but an eflate for years, his remedy will be by 
adtion on the cafe; if, however, thtj injury be very frnall' 
no aftion will lie. 4 Rep. 37. 8. ib. 79. Dyer 360. 

But the ufual remedies for furcharging the common Admctfur*- • 
are,citherby diftrainingforaanyof the beaihasare above ^cm. 
the number allowed, or elfe by an ad^ion of trefpafs ; 
both which may be had by the iord ; or lalHy, by a fpe* 
cial ad ion on the cafe for damages ; in which any com- 
nioner may be plaintiff. But the ancient and moft ef- 
fcdtual method of proceeding is by writ of admeafiire- 
meut of pailure. This lies, euher whe.e a comaion 
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DwTtTRB- appurtenant or in grofs is certain as to number, fgj <vf 
ANibs, wnerc a man has common appendant or appurtenant (^J 

r * ."' " ' to his landy the quantity of which common has never 
yet been afcertained. In cither of thefe cafes, as well 
the lord, as ^ny of the commoners, is entitled to this 
writ of admeafurement ^ which is one of thofe writs, that 
are called vicontielj being directed to the (herifF, (vice 
eomitij and not to be returned to any fupcrior court, till 
finally executed by him. It recites a complaint, that 
the defendant hath furcharged, fuperonerofvit^ the com- 
mon : and therefore commancfs the * (herifF to admeafure 
and apportion it ; that the defendant may not have mbrc 
than belongs to him, and that the plaintiff may have his 
rightful (hare. And upon this fuit all the commoners 
fhall be admeafured, as well thofe who have not as a 
* thofe who have, furcharged the common ; as well the 

plaintiff, as the defendant. The execution of this writ 
muft be by a jury of twelve men, who are upon their 
oaths to afcertain, under the fuperintendencc of. the 
fherifF, what and how many cattle each commoner is en* 
titled to feed. And the rule for this admeafurement is 
generally under flood to be, that the commoner (hall not 
turn more cattle upon the common, than are fufficientto 
manure and f^ock the land to which his right of com- 
mon is annexed; or as our ancient law exprelfed it, fuch 
cattle only as are levant and couchant upon his tenement: 
■which being a thing uncertain before admeafurement, 
bas frequently, though erroneoufly occalioned this un- • 
meafurcd right of cc^mnnon to be called a common with- 
out i^int or Jons nombre ; a thing which, though poffible in 
law, docs infant very rarely cxii^. ^Bhc, Com. 237. ,' 
I If, after the admeafurement has thus afcer'ained the 

Tight, the fame defendant furcharges the common again,, 
the plaintiff may have a writ of fecond' furcharge, de 
/fiunda /irferon^ratiouf, which is given by the Itatutc^ 



••»'^~ 



.A,. 



faj But though it is laid down intone book that ad- 
meafurement lies ofily where one has common appendant 
;or appurtenant for a certain number, and does not lie 
againft a commoner without number, Fifz. N. B. 125. 
Sand. 345. Htird. 116. Blac. Rfp. 673. Yet the contrary 
is held in a fubfequent cafe. Ld. Raym. H87. 407. And 
See PP':!jon 282. 

(b) But qucere oi appurtenant, 2 hji^ 86, 
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Wcftm. 2. i^ Edw.i. €• 8. and thereby the (bcriff is DisfustB* 
dircScd to inquire by a jur^, whether the defendant has anC£« 

in faft again iurcharged the con)mpn contrary to the  ■—  « 

tenor of the laft admeafuremcnt : andi if he has, h^ (hall 
then forfeit to the king the fupernumerary cattle put in, 
and alfo (hall pay damages to the plaintiff. This pro^ 
-cefs/eems highly equitable : forthe firft offence is held 
to be comrnittcd thrpugh mere inadvertence ; and there- 
fore there are no damages or forfeiture on the firft writ, 
which was only to aicertain the right which was dif-« 
puted : but the fecond offence is a wilful contempt and 
iniuftice ; and therefore puniihed very properly not only 
with damages, but alfo with forfeiture. .And herein the 
righfjbeing once fettled, is never again difputed ; but only 
thefa(Sljs tried, whether there be any fecond furcharge or 
no: which, gives this ncglcded proceedifTg a great ad* 
vantage over the modern method, by adionon the cafe, 
wherein the quantum of common belonging to the de- 
fendant muft be proved upon every frefli trial, for every 
j-epeafed offence. 3 Blac. Com. 2-^7. 

If the tenant furcharge, the lord (hall i^ot have this what Kihe4y if 
writ againft the tenant, but he may diftrain the furplu- the lord fur- 
fage damage-feafant. See 1 Danv, 809. i. and A, Lutw, j^**^^' ^***^ '^' 
394. alfo if the lord furcharge the common, the tenant * *"**'* 
(hall not have this writ again fl the lord, but he fhali 
have alfixe of his common againft his lord. ^ 

And in fpmc cafes a commoner may have relief in 
equity againft a furcharge of common. /^<rrw, 308. 

A commoner^ from the intereft he has in the common, Remedy agtiaii5> 
may diftraiw - damage-feafant the cattle of a' ftranger ^'*"8«f^' 
ftraying thereupon. 9 Co. H2. i. Brid. lo. Roll, Jib. 
320. 405. ITehj 130. Sodb. 185. Jenk. 144. fFilf. 287. 

Hut he cannot maintain an adion for the trefpafs un- 
Icfslaid, f>er qtiod, his common was impaired. Kttlw* 
47. Mary's cafe. g. Co. 113. ffells v. Watling. % 
Bla R epl 1233. 

And in th^e cafe of diftrefs he muft aMedge a particular 
damage in his avowry. Wotton v. Salter. 3 Len. 104. 

And fee Gold v. Cother. i Sid. 136. D'Ayrollcs v. 
Howard. 3 Bur, i ?85. 2 Mod. 7. Atkinfon v. Tref- 
dale. 3 IVilf 278, (which cafe relates to the pleadings.) 
Fit. N. B.126. 2 In/i. 370. 

Adion on the cafe lies for flopping his way to the Forftoppin^« 
commnn. Formerly it. was held, that if the defendant waytoihc 
gtalitei hzd ftopt up the way, that an aflize of nuifanc^*^^* 
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Disturb- lies ; but if it were ftopt up in part, an action oli t\i4 
ANCE. . cafe : 1>ut it was refolvcd, that for totally ftopping up theJ 
way, an aflizc of nuifanceor a(9ion the cafe lies at thd 
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One commoner 



Affize, cafe of eleftion of the party, be the flopping by the tenant of did 
•^**^°* freehold, or by a termor, or by an eftranger. Cro Eli%. ^ 

845. Cantiel and Church, Style's ^/-Z^. 164. Ayrc ani 
Pinchcomb. 
Afllisr»f>rcafe And fo for ploughing up land, in ifhich he has right 
•t«J*^«». for of common ; he may alfo have an action on the cafe^ 
and therefore thcdifference in Robert Morris's cafe, 9 Kep. 
is over- ruled. 2 Leon. p. 184. Cafe 229. Levered and 
Townfend, Holland ana Leveret cited in Morris's cafe. 
One commoner alone may have a<Etion on' the cafe 
siiMM may have againft a ftranger, for depafturing his common, for hcf 
»»aak>iK»tAic jjjj^y jgj^g tjiem damage- feafant, and that proves He has a 
wrong ; ancPl>y the fame reafon if the beads are gone 
before his coming, he may have an a61ion on the cafe ^ 
for otherwife one that has many beafls may deftroy all 
file common in a night, and (hall not be puniflied ; and 
it is not like to ^ public nuifance, which is puniihablc 
in a lect, but the other is private to the commoners, and 
one commoner may have this aftion, though ever/ other 
commoner may have tiie fame remedy. My Lord Ho- 
bart citing this cafe of Morris in Cowp^r and Andrews's 
cafe faith, if the lord of the foil plough it up, or make a 
water of it, every freeholder may have an ailize, and 
every copyholder an aftion on the cafe. So is Whitland's • 
cafe cited in Crogate and Morris's cafe. 2 Brownh 149. 
9 Rep. Robert Morris's cafe. 2 Brownl.- 147, Crogate 
.and Morris. Hob. 43. * 

He that claims common of eftovers, if the owner of • 
the foil cut down all the trees firft, the commoner can-- 
not take them, but fhall have his a6^ionon the cafe. See 
above tit.. E (lovers and remedy* Telv. 187. Dowgia» 
and Kendal's cafe* 



Cafe per cofll- 
Vioxitx^ for ti-* 
li»vcrs. 



3. ff^hd may join In one Claim for CorMnort^ ^r not 4 

Inhabitants in a forcft ought not to joirt in one clainl« 
^ones Rep. 275, 286. 

Tenants in ancient demefn^ may join in claim for 
common. 

Copyholders may join, who are tenants to one lord ; 
and here the lord muil prefertbe^for him and his tenants^ 
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Hi zircniteA ; thejr may niot cUim the common that the Sosran*^ 

others had, for it is extin6l b/ alteratiort. Qjudre^ «•. sfov. 

Buljl. 19 in Orymes's cafe. , 'i -' 



4. Sufperifi^n arid Kevhir of Comnioniige: 

It the conhfmoncr take a leafc oT any part of the^and By leafc of any 
in which, &c. all the comirton is fufpended. As* if a P««Jf J*>«i«« 
Iftan hath commori by pfrcfcription, and takes a leafc of '^^^^^^ f,"^™ 
the lahd for 20 years, whef^by the commori is fufpended; pend*d. 
after the year ended he may clairri the common generally When prefcrip- 
by prefer ipt ion 5 for that th6 fuffpenfion was but fO the '***'> 'J***^ m«lte 
poffcffioiT. arrdnot to the ri^ht, and «he mhef itance of ^^'fj; •/^"J,';;;'- 
the common did always rcmam: and when prefcnptioni cannot wave the 
or <^ullom dofh mak^a title of Inheritance, the party ^«tt« in p*is- 
ca^nnot alter, or wave the fame in pats, i Iftfi, li^^L 
Co. Q Rep, 135. , 

If a commoner ificlofe part of the wa'Ae^ out 6f #hidi Su/peoiica by 
the common is iflbini, thii fufpend^ the coihmon. i *^ciofu«. 
Moll. Jir. g^B. Brad&aw's cafe. * 

A coflunori is appurtenant to copyhold land Mich Re^ivdr. 
eicheats^ and the lord gtants all the lands ^ith (irch, p^ 
all the commons^ &c; the coi^moh i^ revived, 2 And* 

N. Bi Jsfcifed of lands in fee. (r.F. iS fcifed of ari ExCtD^M^a^ 
hoafe and two acres of land, and had common in the revived by 
faid larids of N. B. afterwards G. F. enfeoffs N.B. of^^^^/..^'*^''- 
thefaid tenement and two acres of land; and the faid cowonsMpcr- 
JV* B. dcmifetb to J. the faid tenement and two acres taiaing, 
ofland^ and all etymons appertaining, or ufed, oroc* 
cupied therewith,' ^c. this common !s extiriQ and not 
revived. But it may amount to a goodgrant of common 
for the time. Cro, EL 570. Bradfhaw's cafe. . 
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Grant.- 

Chap. VIII. 

» . - . 

OF GRANT OF" COMMON. 

1 . ffhat Common is grantahle over^ and what not. 

2, By what PVords Common Jhall fafs^ whether Ancient 
Common 9 or Common de novo. And wht re common Jhall 
pafs by Grant of the Manor ^ or Lands. 

J, The Expefiiion and Extent of a Grant of Common. 

4. Where Common will pafs without Deed. And where 

a Grant of Common fliail be good by relation to a precedent 

Bargain. 

\. What Common is grantahle wer^ ornot; #r may iefe- 

' ' vend from the Manor* 

A COMMON without number in fee, isgrantable to 
another ; for. the word heirs implies affignees. But 
by.RoUe, common without number may not be granted 
over, for it i^ a common in grofs. 21 Ed, 4. 84. Z 
Roll. Rep. 73. 
Iftoftrf vftcef. But common for life, or years, without numt)er,is not 
grantable, for this may be a prejudice to the tenant of 
theland. 8 Ed. 4. 17. 

, Eftovers uncertain, viz. So much as I (hall ufe in 
my chimney, are not grantable over. ' 22 Ed. 4. 61 

A commoner may not grant over his common, except 
he grant over his tenement ; for they may not be fevered. 
And fo is NeviKs cafe in the Commentaries :v for the 
prefcription is annexed to the land,. and in cafe of eftovers 
to the houfe. IVinch. p. 45, 

A man prelcribes to have common appurtenant to the^ 
manot of J?, for all his beafts hvant and couchant upon it, 
he grants this common to A, Per Cur. he cannot grant 
it over, for he hath it quafifub modo, {viz, for the beafts 
levant y &C.) but common appurtenant for beafts certain 
may be granted over. So Spooner and Day's cafe : A. 
prefcribes for a fold-courfe, viz. common of pa flu re for 
anvntimberof beads not exceeding 300, in »a field ap- 
purtenant to a. manor ; he may grant over this fold-courfe 
U) another, and fo make it a^ common in grofs, becaufe 
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Where tenants in common (hall join in a£iion for Disturb- 
a tort, to.the common, of not. See above, p. 75, 76. ancb. 

The hiifband brought an aSion on the cafe Without 



his wife; for diftuirbance of thecomnion which he claim- ^aronjindfeme. 

cd in the right of his wife, l^ide 2 Bulji. 14. Baker's 

cafe. 

Tenant at wilt niay have ah action on the dafe, for Tenant at will. 
the de&Tu3ion of his conmion of A^fture, with conies of 
the dcfertdant,andhuildirig ari houic on the conimon. Sir 
Thomas Jones's Rep. 5. Timberly v. Grubhani and 
How. 

If two joint owners of a fum of money arc robbed of Joint t^nantt, 
a fum of money on the highway, theyirniay join in one ^^' 
adlion againft the hundred. Dyer yjo. 2 Leon \i. 

If this feveral cattle of A. and S. are diftrained, and Joi«it aaion. 
Ci in confiddration of lol. paid him by A. and B, pro- 
mifes theih to procure the cattle to be rc-dfelivercd to 
them ; if they are not re-delivered, one joint adion lies. 
For it is faid the cgnfideration is entire and cannot be 
divided. Styliy 156, 157^ 203. Fide l Roll. Abr, 31 Z. 9. 

A. holds lands of feveral lords by heriot-cuftom, and Heriot«* 
to defnlud theni of their heriots^s makes a fraudulent gift 
pf all his beaAs, heriotable ; it is faid all the lords may 
join in an a£tion for this fort upon 13 Eliz. Dyer 341, 
Jed qugere. 
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Pr6c FDUR^ Chap. ^. '*- 

FOR INCLC). The mode of prGcefling in obtaining AHs of ParJtament for 
siRt Aci ^ inclojing Common and other IVajle Lands. 

'Hl£ fii^rt ftep to be taken for procuritig an indofare 
avS, is the prefenting a petition for that purpofe 
to the h on fe of commons, 
K.ticcof . But before fuch p#ition ?d prefefitcd, a printed of 

reiitioii. Ti'ritten notice of ihe intended appHcation muft be affixed 

on the church door of the parifh orparifhes in which the 
. commons, \'C. lie, For three Sundays, in the months oi 
Augu[}. and Sepfenikry or eiiher Of them, immediately 
preceding the fefllon of parliament in which fuch peti- 
tion is to be prefenttd [a). Order //. Com. 1774* 

The form of ihii rwxice may be as follows : 

Auguft.8, 1800. 
r «, «- r. '\ ** Notice is hereby ffivcnto the proprietors of lands arid 

V lira O. lU.il , 'r lY • 1 /•/'"•I 

W-xiic. "fcttates in the par»m ox canes, m the-^ounty of Cjloiiceltcr, 

and to all otlier perfons whom it may concern, that at the 
next feftion of parliament a petition will be prefented to 
the Honourable Houfe ^i Commons for leave to bring in 
a bill in order to obtain an act of parliament for dividing* 
allotting^ and inclufing the commonable lands and waiic 
grounds m the paiiQi of Bancs aforefaid.** 

' As the perfon affixing the notices on the church door 
will be called upon at ilie committee on the bill to prove 
\t^ he (hould take a copy thereof, and make a memo- 
randum of the time he affixed it. 

Or, iie Ihould make an affidavit I e fore -two magif* 
tiates, that he faw the notice, annexed to the aflidavit, 
npcn fuch church d<Jors, for three Sundays. EIL Pratl^ 
}Um. 64. (Edit. 1802J. 

It has been ordered by the houfe, that every petition 
fnall truly ftate the cafe^ and the fuggeftions and rea- 



[n) N. B. It will not be nccefiary to affix upon the- 
church door a freffi notice every Sunday, unlcfs the firil 
be torn or obliterated. 

Note alfo, that if the notices have not been affixed 
precifiely agreeably to the order of the houfe, it muft be 
fpecially reported, upon which the houfe will lomctimes 
^lifpenfc with the informality. 
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tbris oFfiich petition; and that the fame (hall be figncd Procedure 
by the parties who are fuitors for the bill. FOR Inclo- 

The fbrrri of this petition may be thus; sure Acts, 

•* To the Honourable the Commons of Great Britain in Form of petiti- 

rarliament ailetnbled. tioa for leave to 

The humble petition of the feveral pcrfons whofc ^u "^ ^"^ '^* 
names are hereunto fuWcribed on behalf 6f 
themselves and other owners of eftates in the 
pariOi of Banes, in the County of Glouccfler ; 

SHEWETH, 

That there are Within thefaid parifh of fiaries feveral 
commonable lands, and wade grounds^ containiilg in the 
' whole, by eftimation, 8,000 acres or thereabouts. 

That if the faid commonable lands and wafte grounds 
Were divided and allotcd unto and amongfl: the feveral 
peribns intere^fted therein, according to their feveral and 
refpeftive rights and interefts, and fuch allotments in- 
clofed. they would be rendered of much greater value^ 
and might be much improved. 

Yourpetitioners thtrefore humbly pray,that leave 
may be given to bring in a bill for dividing, al- 
lotting,and incloHng thefaid lands aiid grounds^ 
in fuch manner and under fuch regulations and 
reftrid^ions as to this Honourable Houfe (hall 
fccm meet. 

And your petitioners fhall ever pray^ &c.'* 

This petition (hould be writen fair in words at full 
length, on.' undamped paper or parchment, and it is 
neceffary that the fignatures of two or three of the 
principal proprietors of the parifh fhould be procured 
toitj though It will be better to obtain the fignatures 
of as many proprietors as can be had, in order to pre- 
vent their being afterwards feduced or influenced to 
oppofe the bill ; — thefe fignaiures are not required to be 
proved. 

The petition is to be ^refented by a gfiember of th* 
houfe, and it is ufual to cotripliment one of the membeis 
for the county or place within whlchthe parilh is iituated, 
with the care of the bill thorough the houfe. Upon the 
petition being prefented, if 'leave be given to bring in 
the bill, it may be brought in and read a firft time the 
fame day, (it (hould therefore be prepared and printed 
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Procedure ready) ; or it may be brought in afterwards, at any tfnwf 

for.Inclo- inthecourfe of the feflion. 

SURE Acts. 'I he order of leave to bring in the bill may be obtained 

 the iollowing day from the office. 

In all bills forinclofing lands or commons, the nam^s 
of the commiffioners propofed to be appointed, and the 
Compenfations intended for the lord ot the raatfor, and 
the owners of tithes, in lieu of their refpe6iive rights, 
where fuch bargains or agreements have been made for fuch 
compenfations, (hall be infcrted in t4ic copy of the bill 
prefented to the houfc, and in all .copies of fuch bills 
fent to any of the perfons intercfted in the faid commons, 
for their confent. Order H, Com, 1774- Confirmed 
by an order of June 30th, 1 80 1. 

Framing tiic And in all bills for inclofures there (hall be infertcd a 

Bi4. cjaufc, compelling the commiffioners to account for aU 

monies by them laid out, and affcffcd on the parties con. 
cerned in the faid inclofures. Ibid. 

And alfo provifion (hall be made for fencing out all 
the public carriage roads on each fide, from the lands 
adjoining ; and for preventing any gate from being 
credJed acrofs any of the faid roads ; or trees being 
planted on either fide of the faid public roads nearer to 
each other than )vithin the diftance of fifty yards. Ibid. 
14 March, 1781. 

And it ha^alfo been ordered by the lords, that in any 
inclofure bill, whenever any fum of money is to be paid 
in the grofs for any hereditaments to be bought or ex- 
changed by fuch bill, and is to be laid out in the pur- 
chafe of other hereditaments to be fettled to the fame 
ufes, provifion (hall be made in the iaid bill that fuch 
fum of money, not being Icfs than looK (hall be paid 
inio the Bank of England in the name of the Accountant 
General of the Court of Chancery, to be placed to his ac- 
count there, ex parte the commiffioners or public truftees 
in each particular bill appointed, purfusfnt to 12 Geo.i. c. 
3. and 12 Geo. .2. c. 2-j,. See Ord^r.H, Com. zJ^"*^199' 
It has further been ordered that, in all bills of inclo- 
fure, a claufe be iniertcd, compelling the commiffioners 
to keep at the office of their clerk, a book . of accounts, 
open at all reafonablc times Huring the progrefs of the in- 
clofure, and till the accou^.ts are finally fettled, for the 
infpcd^ion of any of the proprietors ;,/which book fhall 
contaii! an entry of the particulars of all fums of mcn'.y 
raifed or expciidcd by virtue of any powers granted hf 
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tiie a£l, under a penalty on fuch commiflioners or their Procedure 
clerk/ for neglefting or refufing the fame: And alfo a for Inclo- 
claufe, providing that all monies to be raifed under and by sure Acts, 

virtue of the powers contained in fuch a61, fliall, as often—. • 

as the fame (hall amount to the fum of 50I. be paid into  
tlie hands of fome banker, or of fuch other perfon or per- 
fons as (hall be approved by a majority, in value, of fuch *" 

proprietors who fhall be prefent at the firft meeting of 
the faid commiffioners ; and in the notice of which 
meeting (hall be expreffed the intention of then appoint- 
ing fuch banker, or fuch other perfon or perfons : And 
that no monies be jffued out of the hands of I'uch banker or 
perfon or other perfons, without an order of the commif- 
fioners, fpecifying the perfon to whom the fameare payable, 
and the fervice for which the fame are due ; and that the ^ 

balance, IF any, upon the final fettlenvent of accounts, 
(hall be immediately paid to the land-owners, in pro- 
portion to the fums refpeftively paid by them : And alfo 
aclaufe, providing th-U the award fhall he read and exe- 
cuted by the commiffioners, in the prefence of the pro- 
prietors who may attend at a fpecial general mee'fing called- • 
for that purpofe, of which ten days notice at leaftfhall be 
given in fome newfpapcr to be named, circulatinqr within 
the county; which execution of fuch award (hall be 
proclaimed the next Sunday in the parifii church, from 
the time of which proclamation only, and not before, 
fuch award (hall be confidcrcd as complete. Order //, 
Com, 3d March, 1 800. 

The Houie of Lords have likewifc ordered that, in 
any inclofure-bill, whenever any fnm of money is, under 
the provifions ot fuch adl, to be paid for the purchafe or 
excfiange of any lands, tenements, or hcrediraments, or 
which fum of money ought to be laid out in the pur- 
chafe ot other lands, tenements, or heredifarrents, to - 
be fettled to the fame ufes, provifion (hall be made in 
the faid bill, that fuch fum of money, not being Icfs 
than the fum of.2Gol. he paid into the Bankof En;^land, 
in the name and with the privity of the A<^conn<ant- 
General of the court of Chancery, ro be placed to his 
account, (x parte the commiflioners under fuch parti- 
cular bill, or under fuch ofncr title as by the faid bill 
.(hall be dircdicd, purfuant to the method prefcribed by 
'the 4Cl of the I5ith ytar of King Geokge the Fuft, 
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Procedure c. 32, and the general orders of the faid court, and without 
FOR Inclo- fee ot reward ; and (Jiall, when fo paid in, there remain 
SURE Acts, until the fame (hall, by order of the faid court, upon a 
petition to be preferred to the faid court, in a fummary 
way be applied either in the purchafe of land-tax, or 
towards the difchargc of any dcots or incumbrances affect* 
ing the faid lands, tenements, and hereditaments fo pur- 
chafed or exchanged ; or until the fame (halJ, upon the 
like application, be laid out in a fummary w?y, by order 
of the faid court, in the purchafe of other lands, tene- 
ments^, or hereditaments, to he fettled to the like ufes: 
And in the mean time, and until fuch order can be made, 
fuch money may, by order of the faid court, be laid out 
in fome of the public funds, or in government or real 
fecurities; and the dividends or intereft arifing there- 
from, fliall, by order of the faid court, be paid to fuch 
perfon or perfons as would for the time being be entitled 
to the rents and profits of fuch lands, tenements, and 
hereditaments fo to be purchafed, conveyed, and fettled \ 
And in cafe fuch fum of money fliall be lefs than the 
fum of 2ool. and fhall exceed the fum of 20I. then 
and in fuch cafe, fuch fum of money fliall, with the 
approbation of the commiffioncrs ailing under fuch a6t^ 
or any three or more of them, be paid into the Bank of 
England, and applied by order of the court of Chan- 
cery in manner herein before direfted ; or may, without 
any order of the court of Chancery, be paid into the 
hands of two truftces to be nominated by the perfon or 
perfons who for the time being would be entitled to the 
rents and profits of the lands, tenements, and heredita- 
ments fo to be purchafed and fettled, fuch nomination JQ 
be approved of by three or more of the faid commif- 
fioncrs, and fuch nomination and apprc^bation to be in 
wxitipg. under the hands of the perfons fo nominating 
and approving ; And the money fo paid to fuch truftces 
Ihall by thepn be applied in like manner as is before di- 
rcfted with refpcdl to the money fo to be paid into theBanl^ 
in the name of the Accountant-General of the court of 
Chancery, but without any order of the faid court touch- 
ing the application thereof; And in cafe fuch fum of 
money fliall not exceed 2Cli. then the fame fhall be paid 
to the perfon or perfons who for the time being would 
be entitled to the rents and profits of the lands, tene^ 
in^nts, and hcrecitam^riis fp ip be purchafed and con- 
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veyed. for his, her, or their own ufe and benefit. And Procedure 
if any commiffioner in an inclofure or drainage bill, for Inclo- 
(hall find any difficulty in obtaining a purchafc in sure Acts. 

land, which may be equal in value to fuch fum of — -^ ;— 

money not exceeding 200I. as by the faid (landing 
order is directed to be paid into the Bank to await a 
future purchafe, or which purchafe may be difadyan- 
tageous in other reTpeds, fuch commiflioners fliall be 
at liberty to apply fuch fuin of tnoney towards the ex- 
pences of fuch a6l, fo far as the proportion of the pa;t/ 
entitled to fuch fum (liall amount to; and if there 
fliall h^ any furplus of fuch 2pol. they may apply fuch 
futplus, after fuch application, in dimirtvtjon of the fum 
allov/ed to be charged upon the eftate fqir the purpofe of 
inclofure or drainage/' Ord. H. L. 7th May, 1800. 

By an order of the Houfe of Commons, Jupe 24th, 
1801 (which, with its fubfequent refolutions, is by an 
order of July 2*d, 1801, made a Handing order) it is re- 
folved; *' 

ift, ** That in all future bills for inciofing lands or 
commons, a daufe be inferted providing what fum of 
money, in the whole, fhail he paid to each commiffioner 
to be appointed by fuch bill, in full fatisfaftion of his 
cxpence and trouble in the execution of the trulls and 
powers thereby given ; or that in default of fuch provi- 
fion being made, a cljiufe be inferted, providing that the , 
account 'of fuch commiffioner, cont:uning a true itatement 
of all funis received and expended, or due for their own 
trouble or expences, (hall at leaft once in every year, 
from the date of the pafling of fuch a<S till fuch accounts 
fhall be finally allowed, together with the vouchers 1 elat- 
ing to the fame, be examined by feme perfon or perfons 
in fuch bill to be named, and the balance by liim or them 
ftated irt' the book.-jof accounts already required to be 
kept in the office f>t^ the clerk of fuch commifiioncr ; 
and that IK) charge or item in fuch accounts (hall be bind- 
ing or valid, unlefs the fame Ihall be ifo duly allowed. 

2d. ** That in all fuch bills, proviiion be made, tbat 
no witnzfs fumnioned to attend fuch commiffioner 
{hall be obliged to travel above eight miles from the 
boun4ary'of the pariil^, manor, or diliridtjihereby intend- 
ed to be inclofed, , . _ 

3d. ** That in all fuch bills, prcvifion be made for 
empowering and requiring the comaiiffioners therein 
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Procedure named, to appoint a furveyor, with or without afala^y, 
roR Inclo- for the firft iorming and completing fuch parts of the^ 
SUKE Acts, public carriage-roads direflcd to be fet out and appoint- 
,.'  ^w ed by fuch bill, as Ihall be newly madc^ and for putting 

into complete repair fuch part of the fame as (hall have 
been previoufly made, and foi* defraying theexpence of 
fuch falary, and of forming, completing, and repairing 
fuch roads respeftively, over and above a proportion of the 
Hatuteduiy on the roads to be fp repaired, either by falc 
of a fufEcient portion of the faid lands, or by a rate ta 
be fettled and apportioned by fuch commiffioners upon 
the owners and proprietors of the fame : And in cafe of 
faleoffuch lands for the payment of the produce there- 
of, before the execution of the a^yar(i to fi4ch furveyot? 
6r furveyors, to be accounted for as hereinafter- direSed, 
and for making a conditional rate upon* fuch owners and 
proprietors, in cafe the produce of fuch fale fliould prove 
infhfficient for the purpofes aforefaid, and for J&jbje<9ing 
fuch furveyor gnd his accounts to the jurifdi(Siion. and 
controul of tbejufticcs of the peace in all refpcdis what- 
ever, and with the fame powers of levying fuch rate as 
may by fuch juftices bethought neceffary, according to 
the proportions previoufly aicertained by fuch commif- 
fioner or commiflioners, in like manner as if he or they 
had been appointed by^'irtue of the general highway aft 
pafTed in the thirteenth year of his prefect Majefly, and 
for the repayment of any furplus that may remain jn his 
hands after fuch roads fhall be completely formed and 
repaired, to fuch perfons as (hall have been made liable 
to contribute thereto, according to the proportions above- 
mentioned ; and for preventing any charge or hurtheq 
being laid on the inhabitants at large, exctrpt fuch pro- 
' portion of fuch llatute-duty as aforcfaid, until the fame 
Jhall by fuch juftices, in tiieir fpecial feffions, be fp ordered 
or direded: And for enforcing by certain penalties on 
fuch furveyor, to be fpecified in fuch bill, the complet- 
ing and repairing fuch roads within two years after the 
faifl award, unlefs fuch juuices fhall', on fufficient caufc 
being alledged, and proved to their fatisiadion, grant 
a further time, not exceeding one year, , 

4th, ** That in all fueh bills, whenever any money 

is, under the proviHois cf fic' bill, to be paid for the 

^ purchafe or exchange cf any lands, tenements, or herc- 

aitaments, or of any timber or v.cod growing thereon^ 









*'*•**■■ 



.1 



COMMONS dnd COMMONERS. 89 

and which money ought to be laid out in the purchafe Procedure 
of other lands, &c. to be fettled to the fame ufes, pro- for Inci.o* 
vifion (hall be made for empowering the commiflioners sure Acts, 

therein named^ out of fuch fum to defray fuch proportion — 

of the expence of paffing fuch a6t, and carrying the fame 
jnto execution, as (hall, if any, be charged upon any of the 
lands, &c, of the perfon or perfons, body politic or cor- 
porate, truftees orfeotFces, in poffeffion of the lands, &c. 
fo fold or exchanged, or on which fuch timber or 
wood actually grew ; and alfo the expence of any per- 
manent improvement, fuch hs building, fub-dividing, 
draining, or planting, and the like, which (hall in th^ 
judgment of fuch commiflioners be proper to be made, 
and (hall be made under their direflion, upon any lands 
to he by virtue of fuch bill allotted to fuch perfon or 

Eerfpns refpedlively : And that the furplus thereof, not 
cing lefs than the fum of 200I. be paid into the Bank 
of England, in the name and with the privity of the Ad- 
countant-Gen^ral of the court of Chancery, to be placed 
to his account, ex parte the cpmmidioner, or commif- 
lioners under fuch particular bill, or under fuch other 
title as by the faid bill (hall be directed, purfuant to 
the method prefcribed by the 12 Geo. 1. c, 32. and 
the general orders of the faid court,' and without 
fee or reward ; and (hail. When fo paid in, there re- 
pnain until the fame (liall, by. order of the court, upon 
a petition to be preferred to.thefard court, in a fum- 
inary. way, be applied either in the purchafe of land-tax, 
pr towards the difcharge of any debts or incumbrances 
afFedling the faid lancis, &c. fo purchafed or exchanged, 
or until the fame (hall upon the like application be laid ' 
out in a fymmary w^y, after allowing tor the expences 
necejfarily attending fuch purchafe by order of the 
court, in the purchafe of other lands, to be fettled to the * 
like ufes : And in the mean time, and until fuch moncv 
may, by order of the court, be laid out in fome of the 
public funds, or in government or real fecurities, and 
the dividends or inrereft ariling therefrom fiiall bv order 
of the co^jirt be paid to fuch perfons as would for the time 
being be entitled to the rents and profits of fuch lands, 
&c.fo to be purchafed, conveyed, and fettled: And in cafe 
fuch money (hall be lefs than 200I. and more than 20I. 
then it (liall, with the approbation of fuch commiflioners, 
be paid into the Bank pf ]f ngland, and applied by ox- 
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Procedure der of ihe court of Chancery, in manner herein before 
FOR Incxo- diredted, or may without any order of the court of Chan- 
SURP Acts, eery, be paid into the hands of two truflees to be nomi- 
•*"""""■"-" nated by the perfons who for the time being would be 
entitled to the rents and profits of fuch lands, &c. fuch 
nomination to be approved of by fuch commifliooers, and 
, fuch nomination and approbation to be in writing under 
the bands of theperfon fo nominating and approving*; and 
the money paid to fuch truftees,(hall by them be applied in 
like manner a« is before direfted with refpe6l to the mo- 
ney fo to be paid into the Bank, in the nameof the Ac- 
countaot-General of the court of Chancery, but without 
any order of the faid court touching the application there- 
of: And in cafe fuch fum Ihall not exceed 2oL then 
the fame (hall be paid to the perfons, who for the time 
being would be entitled to the rents and profits of the 
lands, &c. fo to be purchafed and Conveyed, for their 
own ufe and benefit. 

5th, •• That no intcrefled pcrfon (hall be named a 
commiflTioner, furveyor, or valuer, in the inclofureto be 
made by virtue of fuch bill, or the agent ordinal ily in- 
truftcd with the care, fuperintendance, or management 
of the eHate of any perfon fo iwtercfted. 

6th, **That in all fuch bills a.claufe be inferted, requir- 
ing the commifiidners to fet out the public carriage-roads 
in fuch dire<S^ions as lliall appear nioft commodious for 
the public, and to afcertain the fame by marks ^nd 
bounds,and to prepare a niap,in which fuch intended roads 
fhall be accurately laid down and dcfcribed, fuch map, 
fignedby thecommiflioner, if only one, or ihe major part 
' of the faid commiflioriers, to b€ depofited with their clerk ; 
and asfo'n as maybe after fuch carriage-roads Ihall have 
been fo fet out, and fuch mapfo dcpi)fited,t6 give notice in 
fome newfpaper,circulating within that part of ihc county 
where fuch intended inclofure (hall lie, which notice 
(hall aifo be' affixed upon the church-door of the parifb, 
of having fet out fuch roads, and depofited fuch m:ip, 
and alfo of the general lines of fuch intended c^irriage^ 
roads, and to appoint in the fame notice a meeting to be 
held by the faid commiflioners, at fome place in or near 
to the pari(h or townfhip within which the inclofure is to 
be made, and net fooner than three weeks from the date 
of fuch notice; at which meeting any perlon who may be 
injured or aggrieved by the fetting out of fuch roads, may 



COMMONS and COMMONERS. 9r 

attend ; and if any pcrfon (hall objcfl to thefettlng out Psoceturb 
ot the fame, then the commiflionersj together with any for Inclo- 
juftice adling for the divificn in which fuch inclofure (hall surs Acts. 
be made, and not being interefted in the fame, who may at- ■.   

tend fuch meeting, (hall hear and determine fuch objec- 
tion,and theobjections oi any other fuch perfon.to any pro- 
pofed akeration^and (hall, accordingto their judgment upon 
the whole, dired how fuch carriage-roads ihall befet out, 
tnd either confirm the faid map, by re«figningthe fame, 
or make fuch alterations therein ^ the cafe may require: 
And in cafe fuch commiflioneTsfliall by fuch bill be em- * 
powered to ftop up any old or accuftomed road pafling 
throuj^h any part of the old enclofures in fuch parifh, 
townlhip or place, the fame (hall in no cafe be done with- 
out the concurrence and order of two juftices of the peace 
a<Sing in and for fuch divifion, and not interefted in the 
repair of fuch roads, and be fubje6t to an appeal to the 
quarter-feiTions, in like manner as if the fame was origi- 
nally ordered by fuch juftices. 

7th, *<That bills for the purpofe of inclofing fmall 
tradls of land, not exceeding three hundred acres, and 
cfFefling the fame by claufes ufual in fuch bills, (hall be 
confidercd, as to the payment of fees, orily as fingle 
bills ; and that thofe for the inclofure of fmall traftsof 
land to be effected as ab6ve, not exceeding one hundred 
acres, (ball be fubjpiS only to the payment of half the 
bill fees due on a fingle bill ; the admeafurement in 
both cafes to be proved according to fuch form as may 
be prefcnbed by any a6t paffcd in this fellion of parlia- 
ment." 

But by an orderof June 30th, 1801, the order of March 
14th, 1781 (p. 84 ante), as well as that of March 3d 
1801, together with the fccond, third, fourth, and fixth 
of the rcfolutions of June 24th, i8or, fhould be limited 
in their conftru6tion, fo as only to prevent any fuch bill 
from containing claufes contrary to any fuch rcfolution* 
rcfpcdivcly. 

After ilic bill is prepared, a meeting (hould be had of 
the piuprietors to fettle it ; and when it is finally fettled, 
a fair crjpy on brief paper muft be made, to be pre fen ted 
to the houfc, room being left on the firfi Iheet for the 
title of the bill to be fettled, and filled up on the third 
reading; to this copy there ne^d be no nrvarginal notes. 
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PROCEDifR* norftiouldtherebe any interlineations; and roomy blanks 

TOR Inclo- muft be left for dates, fums, &c. — Indorfe the title of 

suRi Acts, the bill on the back: 

: — Another copy of the bill muft be made for the printer 

with the iijkc blanks, and with the addition of the title 
of the bill and marginal notes ; and a further copy (un- 
Icfs the bill has been previoufly. printed) may be made for 
the purpofc of taking theconfcnt of the proprietors upon it. 
By orders of Nov. 1705. and Dec. 170&, all private 

^irft reading bills brohght into the Houfe of Commons, are to be 

Ptihcbiu. printed before the firft reading. And by a prior 
order of the houfe, no private bill (hall be read till 
printed copies be delivered to the members. Itwillfave 
time; therefore, to have the bill printed before it is pre- 
fented. 

The bill being printed, twelve copies fliould be left 
with the door-ktreper of the houfe, and when the houfe 
copy is prepared, a breviat, or fhort extraft thereof, (hould 
be made for the fpeaker of the houfe in the following 
manner : 

♦* Bill ftafes, that it would be advantageous to the feve* 

Jfcviatofbill. ral proprietors of the commonable lands, &c. ofthepa- 
rifhof Banes com. Glouccfter, that the fame (hould be 
divided and inclofed. 

*' The bill therefore ena6ts that, &c. 
•* And there are claufes in the bill for appointing com«- 
miffioners — filling up vacancies," &c. &c. (agreeably ia 
the aflual contenfs.J 

Tie up together the order of leave, two printed copies 
of the bill, and the'huufe copy — and leave them with the 
door-keeper of the houfe, and he will lay them on the bar 
in the houfe, from whence the jnember will take the bill 
and prefent it ; he will then move to read it a firft time, 
which is ordered of courfe ; find the bill remains with the 
clerk of the houfe until it is ordered to be committed. 

As the introdud^ion of the bill may be oppofed at tl>e 
outfct, fo may the bill itfelf at any of the readings ; and 
if the oppofition fuc<:ced, the bill muft be dropped for 
that fcflion {a), gs it muft alfo if oppofed with fucccfs in 
any of the fubfequent ftages. 



[a) Unlcfs the bill be fo materially altered as that it 
eannot any longer be coufidered as the lam^ bill Jq 
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When therefore any oppofition is expefled, in order Procedur b 
to defeat that oppofition, procure the attendance of as for Inclo- 
mahy members as you can, in every ftage of the bill, ^ijre Acts* 

But though it may be oppofed, at pleafure, by any    % ' - 
fnember of the hcJtife, yet no private perfon can be heard 
againft the bill until a petition for that purpofe has been 
prefented to the houfe. 

« This petition may be thus framed : 
^* To the Honourable Commons of Great Britain in Form of petj- 

Parliameat aiTembled. ^''''^.nft wtr'* 

The petition of the Right Hon. Henry Earl of cioiurc bai. 

Pembroke j 

SHEWETH, 

That your petitioner is informed that a bill is depend- 
ing in this Honourable Houfe for dividing, alloting, and 
inclofing the commonable lands, and wafte grounds, in 
the pariih of Banes, in the county of Gloucefter : . 

That your petitioner begs leave to ftatc to this Ho- 
nourable Houfe, th'at if the faid bill fliould pafs into a 
law in its prefent form, the rights and interelis of your 
petitioner will be very materially injured. 

Your, petitioner therefore prays, that he may be 
heard by his counfel oy agents againft fuch 
parts of the faid bill as affedl his rights and in- 
tereft, a4id that he may have fuch relief in the 
premites as to this Honourable Houfe fhall 
feen*. meet. 

Pemiroke.** 

By an order of the houfe, 1699, ^^^ fecond reading seocnd rcUiag 
cannot be fooncr than the fifth day from the firft, as 
thenc muft be three exclufive days between the feveral 
readings, when a member muft be requelled to move it. 
On the fecond reading (if there be no oppofition] it wii 
be r^ww/V/^f/ for that day fc'nnight. As foon as the bill 
is committed, it will be proper to obtain from the clerk 
who is to attend the committee a copy of the members 
who are to compofe the committee, and then to apply 
to fome of the members named therein to attend the 
committee. And noUf that if the fitting of the committee 

which cafe h niay, though rejedlcd, be introductd again 
\n ihe fauic fcflion. 



94 The LAWS reffeaiti 

Pboccooks fboold be fixed for a time whidi will be inconvcoicm (ot 
Km I liCAD* the panics to attend, joa mar, by leave of tbe com* 
SVEE Acts, fnittee, have it deferred to any tiice aitervanis in the 
»  I feflion, giving leaionable nodce to the paities who op- 

pofe the bilL £//• ymr. jR/^m. 43, 44. 

On the fecood reading of the bill it is that dsc fees 
payable upon bills become doe : and the officers of the 
hou(e have a nght to withhold a bill from bangiead a 
fccond time, until the fees areeiiber paiJ, or iboie per- 
fon is anfwerable for them. 
Cmi(eiu «f pro- It will now be neccflary (un'.efs it has been prcvioufly 
prict^»« done; to tender a written or printed copy of the bill to 

every proprietor for hij» confcnt (which is bed manife^ed 
by his fi^naturc} to the bill ^a\. And nste^ that the pcr- 
funs applying for this confcnt muft be fuch as arc able to 
give evidence on oath in the Houfe of Lords of every 
perfon's anfwcr on the application ; they muft not there- 
l<^rc be pcrfons intercflcd. The confente of the proprie- 
tors may be taken on different bills ; but it is the belt and 
Icdftexpeniive way to take them all upon the fame hill 
if ft can be done. 

N . B. The confcnt of foiir-fjths of the proprietors , 
in . n umber and valu e, is CMpecte d by parl iament ; 
though tnere is no jixed ru le in this rcfpccl^. Ev ery pe r- 
fon, h owever, \iho has property, muft be accou nted 
for^ either arSftming, (Jlffcuting, neuter, or not to be 
found, EIL Prac. Rem, 85, 86. 

And at the end of every bill nponwhicji any confent 
ijf taken, it will be proper that the confenting parties 
fhould fjgn fomething to this efFc6^ ; 

fVe (or I J do confent to this bill pcjfing into a law^ 

fubjeS io fuch alterations as the legiflaturc may 

judge proper » 

If any of the proprietors are abroad, it will be necef- 

fary to prepare a fpccial power of attorney to forae per- 

fon to ngn the bill for ihcm ; and an affidavit of the due 

execution muft be fworn to by one of the fubfcribing 

wltnefles. 




[a) By one of the ftanding orders of the houfe, per- 
fonal attendance before the committee is required, for 
the purpofe of aflcnting to any private bill • but this, in 
the cafe of iiiclofurc bills, is always difpenfed with. 
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# 

But a power of attorney for any perfon to fign the bill Procedure 
for a proprietor rejident in England will not be admitted. FOR Inclo-* 
In cafes, however, where fome of the fmaU proprietors sure Acts. 

refide at a great diftance from London,. and a perfonal * 

application would be attended with confiderable expence ; 
Hi order to fave fuch expence, ifhe be acquainted with 
fl member of parliament, who knows his hand-writing, 
he may fign a print of the bill, and fend it to that 
member; and, if fuch member attefids the committee 
with the prini, and identifies the fignarurc to it, fuch 
fignature will be deemed fufficient, EIL Prac. i?r/w. 86.87. 

By an order of 3orh June, 1^01 (which has by the 
•^na6!ment of the 41 Geo. 3. c. 109. become a Handing 
order) all perfons interefted in an inclofure bill may fig- 
nify their coftfen t to the fame by an sfffidavit, taken ac- 
cording to the form prefcrlbed by the 41 Geo. 3. c. 10$. 
unlefs the cbntrary be ordered by the committee to whom 
the petition or bill for fuch inclofure fhall be referred. 
And fuch committee may adhiit proof of the notices re- 
quired by the ftandrng orders of the Houfe of Gommon$, 
and of the allegations contained ih the preamble of the irt- 
Clofure bill by affidavit taken in like manner. 

If injr alterations are dcfired to be made in the bill, Committee on 
thev may be propofed in the committee [a) ; arid to that the bill. 
end a written paper of the propofed amendments, With re- , 

ferences to the pages and lines of the houfe bill [b] where 
they are to be inferted, fhould be prepared. 

At this committee the fixing up of the notices on the 
church door, the allegations ot the preamble of the bill, 
the fighatures to the confent bill, and a flatement of the 
quantity and value of each perfon's property concerned in 
the inclofure, are to be proved, though not upon oath. 
On the day therefor&^xed for the committee to proceed 
tipon the bijfinefs,thelKceff3:ywitneffes,nnd other prooft 
for thefe purpofcs, mult attend and be produced. 



1 

(a) To compofe the commiitee there (hould regularly 
be eight ; though where there is no oppofition to the bill 
this ruler is not ilriclly attended to. EIL Prac. Rem, 49, 

(/"j This will be found with the clerk of the committee* 



^6 ThehkVfSrefptSiini 

Procedure And It will be proper that the clerk of the committee 
FOR Inclo- fliould be informed of the day when the bufinefs is to be 
SURE Acts, entered upon, that he rtiay jiave the bill ready. The 

' — committee being met, a printed bill (with the blanks 

filled up as they are intended to ftand^ and the alterations 
inferted^ if any are intended to be made) is to be deli- 
vered to each member. When the firft thing to be done 
will be to prove the notices being affixed on the churcK 
door by theperfon who affixed it, and who fliould there- 
fore attend with a copy of fuch notice. The flatement 
•of property mentioned above muft then be proved, which 
may be done by any old proprietor in the parifh. Laftly^ 
proof muft be made of the ngnatures to the confent bil4, 
and the anfwer of every proprietor who has figned the 
bill. The whole bill being then regukrly read through^ 
claufe by claufe,-any additional claufes or other altera* 
tions which are propofed to be made, are to be read by 
the clerk, and moved by the member t|i be rtiade a part 
of the bill. This being done, the chairman quits the 
chair, and the committee is at an end fa). The confent 
bill, ftate of property, and a printed bill, with the 
amendments made in red ink, or a written paper of amend- 
ments,, with references to the folios and lines of the 
houfe bill are to be left with the committee clerk, tO' 
enable him to make out the report, &c. and he will fix 
a day to examine the amended claufes and report. But 
if no alterations are to be made in the bill, and there \% 
jio oppofition to it, the committee clerk will, if requeft- 
cd, prepare the report again ft the time the committee 
meet, upon the confent bill and ftate of propertf^ being 
left with bim for that purpofe; and the bill mjty then be 
reported the fame day on which you go into the commit. 
tee(^;. ' ; ^ 

Jf any material alterations are ptended to be made in 
tlie bill after it has paffed the commiitee, the bill fliould 



in) If there is not time to go through with the bill ftg 
firft day, the committee- may be adjourned without any 
fpecidl order oi the houfe for the purpofe. Ell. Praci 
item, 47. 

[h) But in this cafe you ftould go dmvn to the clerk td 
examine the report with him before the committee mttU 
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w Repotted, arid theft \t may be re committed and the al- Procedure 
tcra'riorts itiade. ' Prac, Rem. $i. ^ ; for Inclo- 

The report being prepared and finiftied, the chairman sure Acts. 

of the ct)mrtiittee fhould be requefted to comedown to  ■'.  .* 

ihchoufe to report the bill, and if it be inconvenient to Report. 
him to attend, he will depute fomc other member to re^ 
port it for him* 

T^hefe papers fhould be tied up in the following order j 
*— 1. The. additional claufe and paper of amendments 
place in the infide of the houfc bill.* — 2. Petitions againft 
ihebill, (if any) upon the houfe bill. — 3. Report, upon 
the petitions^ (if no petitions next the houfe bill).-*-4. A 
printed copy of the bill, with the amendments made in it, 
and the blanks filled up, upon the report.— And 5. Updn 
the printed bill there ihould be placed a flip of paper, 
"WJth the name of the member who is to make the report* 

But 710/^, that this printed bill is for the member, and 
not a part of the papers belonging to the report. 

If upon the report no amendments or alteratrons arc 
made which may render it necefTary that the bill fliould ' 
be re-committed, it is ordered to be ingroffed* 

After the member has got the report, &c. he will |hgtoffmcx»«» 
- (when he has reported it) bring to you, in the lobby^ the 
houfe bill, with the alterations and additional claufes, 
(if any) ; this is to be taken to the ingrofling clerk's office 
to be ingrofled {a). 

When the ingroflment is completed, it muft be care* , 
fully examined, firA by the hdufe bill, and then by a 
printed bill. This may be done by the folicitor and his 
clerk, or one of the committee clerks, who being more 
ufcd to It may examine with greater correftnefs ; and this 
is^ very material, for if the ingroflment is not verbatim 

W«— — — M— — «»>*— I  I '■ I ■— — O n .1 i. . » II I II I II 11 I III  .1 

(^r) Bills are ingrofled in the order in which they flancf^ 
but if an extra fee be paid the clerks for expedition, they 
will have it ingroflTed (unlefs it be very long) by the next 
day. Indeed, if no alterations are expefted to be made on 
the report, a printed bill may be examined with the 
houfe bill, and the ingroflfment begun upon before the 
bill is reported, by which, means the ingroflfment may 
be laid on the table, and the bill read a third time the 
day after it is reported* 

a 
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Third readini; 
of the bill. 



PkOCEJDUR^e like fhehotifc bill, with the amcndmcwits, the lords will 
FOR Inclo- fend back the bill to be altered, which will occafion great • 
SURE Acts, delay. . ' * 

— — *— The ingroffment being examined, the ingroffing clerk 

will lay it, together ^ith the breviat, on the . table in 
the houfe of commons. 

The ingroffment being laid on the table, a member muft 
be rcquefted to move that the bill be read a third time. 
Amendments are fometimes even then made to it; in - 
which cafe it muft be done on the motion of a member \ 
and if a new claufe be added, it is done by tacking a fe- 
parate piece of parchment on the ingroflment, which is- 
called a rider- The title to the brll is then fettled, and 
filled up. After this, one of the menibers of the houfe 
is direfted to carry it to the lords and defire their con- 
. currence ; and he attended by feven others (tf ), carries 
it to the bar of the Houfe, of Lords, and thefe delivers 
it to their fpeakcr, who comes down from his woolfack . 
to receive it. Bla€. Com. i8o. 

If the bill is not carried up to the lord§ the fame day, 
the ingroffment will be found in the ingrofling clerk's 
office. From whence itOiouldbe carried (with the bre* 
viat.) to the door-keeper of the Houfe of Lords, to ho 
taken care of till a fufficient number of members can be ^ 
r " procured to carry it into the houfe. Tf the member 
who had the care of the bill in the Houfe of Commons 
cannot attend, any other member may be got to carry it 
up, but for this purpofe there (hould regularly be a fpe- 
, cial order : this however is now ufually difpenfed wi^h. 
Ell. Prac. Rm, 57- 

Upon the bill's pading the commons,' the door-keeper 
is to have fifty prints given him for the ufe of the 
members. 

Houfe $f Lords, 

Houfe df Lords. The bill, which is now intitled an a3, being brought 
up into the Houfe of Lords, is read a firft time the fame 
day as a matter of courfe. 
Ten or twelve printed bills ihould be now left with 



t [a) All the members therefore with whom the parties 
•have any intcreft, (hould be requeued to' af tend the third 
reading, ortherwife the bill may not be taken uptoth0 
Lords the fame day on which it paffes the commons. 
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s - . * • ' 

tWdctkotthe houfe, oi* ^t tile parHamenf office in pROC£DURe 
AWngdon-ftreet, for thp purpofc of being laid on the roRlNCio-; 
table, as rio bill can be re^d a f<dcond time till this is sure Act9« 
done* If n<J oppofitiorl be irlad* to thei bill, it yffWX be — l. — -— ^ ^ 
read a fecortd tiitieon the day followtngi on being moved 
by a k>rd ^ and upon fhe fecond feadimg it ttlay be coai« 
toitted for any day after the then next. - 

The bill being read a fecond time; the ipritttdtes rnaj^ 
feelworri that day or on any fubfeqaent day ; previoas to 
whidh there fhould be written the names of the Witneffed 
t)0 a piece of papef , which (hould be given to the affift- ' 
knt clerk of the houfej who will put it on the table of . 
the -Houfe of Lord§. Attend with your witneflTes at the • 
houfe on the ddy appointed^ and they will be called to 
the harand fworn« . - 

If arty of the witnefles.be quakers, it wiil«be 'proper to . 
^rite bppolite tp their n^mc^ ♦^ To be affirmed.'* 

There muft be five lords to form a committee, and .^ 
tlnlefs you requeft tvroor three peers to attend^ it is not m^tet* 
eafyto make a committee. In preparing a bill for the 
chairman, the names of the witneflcs fliould be written 
oppofite the allegations which they are t(^ prove. But U 
Is not neceffary to prove the notices being affixed^ as was 
done atihe commons, but only the ftatc of property and 
confents of the proprietors (fl). Bills are to be delivered; 
, to lords on the committee, as was done at the committee' 
in the colnrhons. Any alterations may be made at the' » 

i^mmittee on the bill, but in that cafe the bill mufl be 
fent back to the commons for their concurrence. After 
the bill has paffed the committee, if the report be pre- 
pared, it may Jje reported the fame day, and on the day 
lollowingread a third time. £//. Pr^r. i?^w. 45-92. If the , 

bill be agreed to, the lords fend a mcffage by two maflers 
in chancery, thajt they have agreed to the fame i and the ^ 
bill remains with the lords, if they have po amendments 
to^'t! but if any amendment be made, fuch amendment 
isfent down with the bill to receive the concurrence 6i 
thp commons. If the commons do not ^agree to the- 
amendments, a conference ufually. follows* between' il^e^ 
members deputed from each houfe ; who for the mofl 
ipart, fettle and adjult the. difference, but if both houfes 



tm 



fd) If there be no witrtefs to prove the fignature of the 
aflenters, tind the hand writii^g be known by any of the 
l<»rds af tbe oommitteei it, will , be.fui{icient« 

H 3t 



1 



100 



The LAWS r#/J>f^/«^ COMMONS, &c. 



Peoceduri remain inflexible, the bill is dropped. If the commons 

FOR I|fCLo-^ agree to the amendments, the bill Is fcgt back to the 

SURE Acts, lords by one of the members, with a mefiFage to acquaint 

■^ — *• them therewith. * The fame forms are obferved, mutatis 

muiandisy when the bill .begins in the Houfe of Lords. 

And when both houfes have done with the bill it is de- 

pofitcd in the houfe of peers to wait the royal ^flent, 

£kc. Com. 184. 

The royal aflent may be given two ways. 
I ft. In perfon ; in which cafe the King comiqg to the 
houfe of peers in his crown and royal robes,^ and fending 
for the commons to the bar, the title of the bill is read, and 
-theKing's anfwer W declared by the clerk of the parliament 
in Norman French, •* Soit fait come il eft defire:" 
{Be it as it is defired.) Ibid, and EIL Prac. Rem, 60. 

^ adly.By the ftat.33d of Hen. 8. g. 21. the King may 
give his aftent by Utters patent nnder his greatfeal, figned 
with his hand, and notified in his abfence to the lords fpi- 
ritual and temporal and to the commons, aflembled tpge- - 
ther in the high houfe. And when the bill has received 
the royal a(&nt in either of thefe ways, it is then and 
not before a (latute or aft of parliament. Hid. 
^ An aft of parliament, thuk made, is the exercife of the 
higheft authority that this kingdom acknowledges, upon 
earth. It hath power to bind every fubjeS in the land, 
and the dominions thereunto belonging; nay, even the 
king hiibfelf, -if particularly named therein. And it 
cannot be altered, amended, difpenfed with, fufpended 
or repealed, but in the fame forms and with the fam^ 
authority of parliament : for it is a maxim in law, that it 
requires the fame ftrength to diffolve, as to create an 
obli^tion. Blac. Com, 185. •. 

When the aft has pafled, 50 printed copies are given to 
* the door-keeper of the houfe of lords. 

FEES. 

The fees payable in the feveral offices ofthe houfes of 
commons and lords in carrying private bills through ^ 
parliament, amount in the whole to about 80I. — viz. 
about 40I. tothe officers, &c. of each houfe. Set Order 
H. L»rds, 22cINov. 1725. Do. Commons, 2ld Feb. 1731. 
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ABSTRACT 

 y 
OF 

Stat. 4J GEO. III. 'Chap, 109; 

For confoUdating in one A£f certain Prov'tfions ufuaUj 
inferted in Acts of Inclojure ; and for facilitating the. 
Mode of proving the feveral Fa^s ufually requind at 
the pajjing offuch A9s. 

THE dbove flat* having made fome little altera* 
tiQn in the ads, of which the fubftance is given, 
p. 3&, &c. ; it has been judged expedient to give the 
following abftradi of its contents ; 

Sec. I. enadls, That no perfon (hall a6t as a com* 
rniilioner under any future act for including lands, (ex- 
cept as far as relates to the power of iigning notices of 
the firft meeting and adminiftering on oath), until he 
ihall havetaken the oath herein-mentioned ; whichoaths, 
and appointment of new commiilionersy to be inrolled 
v^ith the award, and a cppy of the inrolment-admitted aa 
' evidence, 

Sec. 2. Commldiojiers declining to aft, are to give 
notice of fuch intention to the other commiflioners ; and 
no commiilioner (hall purchafe any lands within any pa* 
ri(h in which thp inclofurc4,are.to be made, for five years 
then next. 

Sec. _j« CommifSoners (hall inquire into the bounda* 
rics of''^pari(hes, and if no^ fufficiently afcert^iried, they 
(hall fix them, giving previous notice of their intention fo 
to do; and , commimoners ftiail caufe a. defcription uf 
boundaries to be delivered to one of the churchwardens, 
&c. of the refpeiSliVe pariflies, and the lords of manors, 
or their ftewards. Perfons diflfatisfied may appeal to the 
^liarter feflions. £)^eci(ion at the fefliotis to be final* 
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Sec, 4, A furvey, admcafurement, nlan, andvalua* 
tionof the lands, &c. to be inclofed (hall be made, and 
kept by'thecommiffioncrs, which (hall be verified by the 
pcrfpns making them. Proprietors may infped admea<» 
lurements and jplans^ and take copies. . ^ 

Sec. 5, Until the divifion (hall be completed the lands 
may be entered by th^ commiflioners, "or any perfons they 
may appoint, to make fiirveys, &c. Maps made at the 
lime of paflSng a£ls may'be ufed, without making new 
ones, if the commiflioners (hall think fit. 

Sec 6, Claimants of rights in lands to be inclo fed, are 
to deliver to the co mmiflioneiprfchedule^ of parcicul ars, or 
(Hall be excluded, which_ claim s may^ be mlpedte d, and 
copjcs taken. Dbjc<5[ons To claims io~Be aelivered to 
tTiecomnriiffioners at or before the meeting appointed for 
that purpofe; or (hall not be received except for fpecial . 
caufe* 

. Sec, 7. Commiflioners not authorized to determine , 
difputes toucfhing rights; 'but they (hall aflfign the allbt* ^ 
ments to the perfons in adual po(reflion of the lapds, ii) 
lieu whereof the allotment is made. 
, Sec. 8, Commiffioners before making fuch allotments 
are to appoint public carrifSge roads, and prepare a map 
thereof to be depofited uith their clerk, and give notice 
thereof, and appoint a meeting, at which, ifanyperfonf 
(hall objefl, the commKTioners, with a juftice of the di-? 
vifion, (hali determine the matter. Jfthe commiflTion- 
crs, by any bill, (hall be epipowered to (top up any old 
joad, it (hall not be done without the order of two juf* 
tices, and which (hall be fubjeiSt to appeal, to the quarter 
lipflions. 

i Sec. 9. The carriage roads (hall be fenced on both 
(ides by fuch of the land owners as the commiflTjoners 
fiiail dire^, and no perfon (hall ered any gate acrofs any 
lt>ad, or plant any trees on the fides, at Icfs than fifty 
yards di(tancc. The QommifTioners (hall appoint fur- 
-veyors, and if with a falary, fuch falary and the expence ^ 
of making the road, over and above the ftatutc duty, 
(hall be raifed as other expences, and paid on or before, ^ 
execution of the award. Surveyors to be fubjedl to tha 
contrdii^of the juftices, and (hall account to them for 
monies received. J unices may levy rates. I f furveyors 
rvegleft to ccmplete roads within two years (unlefs a fur- 
^h(5r time of a year be granted by the juftices), they^(haU 
fprfipit 20]? ^n^ t}^e inhabitants (hgU pot b^ chargeable 
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to thetn (except ftatotc duty), till declared to be com- Appendix, 
pleted at a fpectal feflfions. '  • . '  

Sec. 10. CommifTioners (hall appoint private rbads^ 

&C. " \ >  N . 

Sec. II. Thcgrafs and herbage on road^.flialj belong 
to the proprietors of the lands adjoining on either fide ; 
wd all roads \\'kich (hall not be fet out {hall be allotted 
and inclofed. No turnpike road ihall be altered with- 
put the confent of the truftecs. ' - 

Sec. 12. Commiffionersy in making allotments,' are 
to have regard to the fituation of houfes as well as the 
i)uantity and quality of land, as far as may be conliftent , 

^ith general convenience, ^ 

Sec. 13. Commiffion^rs may direft fmall allotments 
to be laid together and ring-fenced, and (locked and de« 
paftured in common by the proprietors. 

Sec. ^4. Allotments to be in f ull compenfation for a ll 
rights in the land s, which (hall ceale on notice from the 
commiliioners being affixed on the door of the parilh 
fhurcb. 

gee, 15. Commiffioners may exchange by allotments, 
me(fu2^e8, lands, &c. with the confent of the proprie- 
tors, or if belonging to churches, &c. with the confent of 
ffaebi(hop and of'the patronl 

Sec. x6. Commiflioners may make allotments in fe^- 
ycrilty to joint tenants, or tenants in common. 

Sec. ^17/Perfons to accept their allotments in a limited 
time,, or to forfeit their right. 

Sec. 18.. Guardians, &c. may accept for incapacitated 
perfon$, and tenants for Mfe (hall accept of allotments ; 
PUJ the non-acceptance of guardians, &c. Ihall not pre- 
judice the rights of incapacitated perfons who fliall accept 
|n^ limited time after enabled fo to do. 

Sec. 19. Before execution of the award, allotment* 
may be ditched and inclofed, with the confent of the^ 
(:ommi(noners. ' 

Sec. 20. Trees, &c. are to be allotted with the lands 
whereon they Hand, the parties |)ayingtothe owners 
fuch fums a^ the commifllioners ihall dire3 ; but in C2^ 
of neglef^i the owner may put down and take them 
gway. , 

Sec. 1^1. Where money is to be paid for lands^ &c. 
9nd which ought to be laid out for other purchafes to be 
{pi\\pi tQ the fi^me ufes, the epmfini(rionets may thereout 
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Afpenoix. defray a propjottion of the expences ofpaffingthc 2L^f^ 
and putting it in execution, &g. and if the furpliis 
amount to'2ool. it; (hall, ad foon as may be, be laid out 
in. other purchafes, and in the mean time be* paid into the 
bank, aqd applied under the diredlion of the Court of 
Chancery. ^, • 

Sec. 2Z. If fuch money be lefs than 2od\\ and up- 
wards of 20I. it (hall at the option of the perfon entitled 
to the rents of the lands, be paid into the Bank, or to* two 
truftees to be approved of by the commiflioners, to be ap- 
plied as before diredled. . 

Sec. 23, If luch money ht lefs than 20I. it (hall be ap- 
plied to the ufe of the perfon entitled to the rents of the . 
lands, as the commiflioners (hall think fit. ' ' 

Sec. 24. If any perfon docs not accept, and irtclofe 
and fence his allotment as the commiflioners (hall iWreO:^ 
they may caufe it to be inclofed and fenced, and let, and 
receive the rents until the expences are fatisfied, or they 
xnay charge them upon the proprietor. 

Sec. -25, Within feven years after fencijng of allpt- 
jnents, * fences may be eredlcd on the outfide of the 
ditches, and the materials carried away by the prop ric 
tors. 

Sec^ 26. No fences or hedges (landing when any a<ft 
is pafied ihall be deftroyed till the execution of the 
award, without confcnt of the commiflioners, and if af- 
figned by them as a boundary or divifion* fences, they 
{hall be left uncut, ihe perfons to whoin the allot- 
ments (hall belong'making compenfation to the fatmer 
owners. 

Sec. 27. Where jthc boundary of any common fields 
pr inclofed grounds (hall be fenced by any mound, &c, 
the proprietors of the adjoining allotments (hatl not be 
c:ompelle$i to fence them next iuch common fields and 
inclofed grounds, and fuch boundaries (hall be main- 
tained^ by the refpeflive proprietors ; the expences of 
which' the commiflioners may apportion. 

See. 2S. If-any perfon (hall deftroy or damage any 

ice, &c put under the authority of an)^ ad, he (hall 
forfeit 5I. and the proprietor of the lands, &c. may give 
vldence. 

Sec. 29. If it (hall be provided by any ad, that the 
expences of obtaining and carrying it into execution, 
(hall be paid by the proprietors, and they negled fo to 
40^ the commiflfioners may caufe the fame to be levied 
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fcy diftrcfs, or may take pofleflloir of the allotments, and Apf£NP1X» 
receive rhe rents, till fatisfied.^   . — — 

S^cr3o. ^Huftands, guatdians, truftees, committees, 
3cc. may charge allotments with fuch fums as the .com- 
miflioners (hall adjudge neceffary for defraying the. aforer . 
faid expences ; and if perfons in' poffeffion liable to z 
fhare thereof, or enabled to charge the lands with the 
fame, (hall advance the money, the commiffioners niay 
mortgage the lands to them for reimburfemerit. 

Sec, 31. Commiflioncrs may dedu^l from allotment* ' 

for charity or fchool lands, what fliall be deemed equal * 

to the proportionable (hare of the expences of paffing an4 
executing any a<9:, and allot the fame to fuqh perfons as 
Will undertake to pay it. 

Sec, 32. If .it (hall be provfded by any afl that the 
expencesof obtaining and carrying it into execution (hall 
be paid by fale of part of the lands, ,the commlffioncr* 
(hall fet out and fell fuch part as they thirik will raifea 
fufficientfum, and the purchafers (hall inamcdiatcly de- 
pofit^ part of the purchafe money, which fh^ll jbc for- 
feited if the remainder be not duly pa!d. 

Sec 33. Commiflioners may fummon wifnelTcs, who 
fliall be igbjed topenahy for negleft. / 

Seer 34. No witnefs ftall be obliged to travel beyoncj 
eight miles from his home. 

Sec. 3^. Commiffioners (hall draw pp ao award, 
containing fUndry particulars, which (hall be read and 
executed at a meeting of the proprietors, and proclaimed 
the next Sunday in thepaYiih church, and thcn^confider- 
fid as complete. The award to be inrolied hi a^court of 
record at Weftminfter, or with the clerk of the peace 
of the county, and may be infpefted and copies obtained 
for a certain fum. Such award and copies to be legal 
evidence, and award to be binding on all parties intereft- 
cd. CommiflTioners may form maps of the grounds, which 
^ &all be annexed to the award, and deemed part thereof. 

Sec. 36. CoHimiflioners (hall keep an account of all 

. lifionies received and di(burfed, which may he infpefted 

at their clerk's oflfice^r^/;V. Penalty, not exceeding loU 

nor lefs than .5I. for no^ keeping fuch account, or" for re 

fufirtg the infpcdion thcreot, 

^ Sec. 37. :^onies raifed under any aft (hall hedepoiit- 
ed as may be approved by a majority. in value of the pro- 
prietors, and not iffued without an order from the foo}? 
ini0]oi>c.rs. ; / ' 
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Apfekoix. Sec. 38- The rc&ot or vicar, with the confent of the 
I . .. . .   biihop of the diocefe, and of the patron of the living, 
may leafe allotments for twenty-one ycars^^ upon referv- 
ing themoft improved rent, payable quarterly. 

dee. 39. Penalties recoverable before a lufticC;^ and 
lipplied as difeded by the commiiltoncrs^ ' 

oec. 40. Saving of the rights Qf lords of manors, not 
f xprefsly barred by this a£l. 

Sec. 41. Alfofiivin^ of the rights of the king and of 
, corporations. 

5cc. 42. Two juftices may take affidavits of the no* 
fices required having been given^ t(c. in the form^Jn the 
fchediile, without damps. 

Sec. 43. Perfpns forfweairing themfelvp$ to be dcemeit 
pjilty ofperiury. 

Sec. 44. Powers of this ^&. to be binding only ^s f^ 
^ not ot^erwife provided ip any fulqir^ a£^, 
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^CHI^PyLE to which the ACT refers, 



(A.) 

FORM of AFFJDAVJT of NOTICES, 

if. B. of maketh oath and f^itb, 

{'or^ being one of the people f^ilhd ^akeri^ upon his fo- 
cmn afiirma^ion, faith] That he did fee a copy of the 
notice hereunto annexed affixed on the church door of the 
parifli of in the county of [^r, 

|)n the feveral phqrch doors of th^ refpeSive pariffies of 
ill the county of or^ in the feveral 

(DCkuntics of and J on the feveral 

Sundays hereinafter mentioned; videlicet ^ {.fp^^^fy^^ 
fhe 40ys m W^icb the potties were (iffixfd,"^ 

Signed A.E^ 
§wom [tfr, folemnly affirmed] before us^ 
two of his majefty's Juftiqcs of the peace 
adling in and for the' 
and iubfcribed in oi^r {Mrpfenc^, by th^ 
;^i>ove named if. B. thi$ dsiy 

pf, in the year 

Alif witncfsf opr to>4s and ^^% 
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mM of AFFJPAVJT of CONSULT. 

if. .5. bi ^ niaketh oath and faith, ^or^ 

h^ing one offhe peopU called Suak^s, upon his or her l'^ 
lemn affirmation, faith! T^Jat he [or (hej believes hi tn- 
felf [or herfelf J to be mtercftcd in the propofed inclofure 
of the in the 

^here defcribe the place ^ whether parijh^ hamlet ^qrplflce\ 
m the county of ^ by virtue of [A^rf 

fet forth the interefi of the deponent^ / [or\ that he [or (hej 
believes that C. D. of "" for whojn he ^^r 

IheJ is guardian [et cetera^ as the eafe may ie^ is m- 
tercftcd, if cetera; and that he [dr (hej hath fccn acopf 
of an a<a [here fet forth the title of this «/?3, and alfo ^ 
copy of the bill intended to b^ prefeptcd lo parliament; 
jind hath fiibfcribed his lor htt] name or hath fet his [or 
her] mark to the fame refpeiS^ively, and dpth content tq 
the faid bill being paiTed ioto a law. 

Signed or niarked jf* JK. 
Sworn [or, folcmnly afljrmed^ before us, 

two of his ^ajeffy^'s jufticcs of th^ 

pfeace, acSing iriandforthc * • 

and fubfcribed in our prefcnce, by. the ' 

above mentioned A, B* this day 

or ' in the ypar 

As witnefs our hands and feals. 

The fame form may, be applied, mutatis mutandis^ to 
the cafe of fe vera! perfons, whofe interefts are joint, of 
Ivholje interefts, though diflintl, arc. of alimiUV nsytii^^ 
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FORM of AFFIPAVIT of ALLEGATIONS fifth. 

PILL. 

if. B. of maketh oath and faith, [or 

ieing one of the people called J^ual(ers, upon his or her tb« 

lemn affirmation, faithj Th^t [here fet forth fuch of the 

Jeveral fiA^s ^Ueged h the preamble of tit kill 04 in 
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KDIX. V)Uhin the knowledge of the 'witnefi^or, that' be \or ftfcl 
- is informed and verily believes that \here fet forth ft*ch 

of the fatd faSs as are withih the ielitjofthe tvitnefsA ^ 

Signed J. 3* 
^ Sworn [tfr, folcmnly affirmed] before us, 
two of his Majcfty's juftices of the 
peace, a6)ing in and for the 
and fubfcrib.ed in our prcfence by the 
I ^ above named A. B* this day 

^of in the year 

As witnefs pur hands and fe^Is. 



m 

FORM of AFFIDAVIT of ADMEASUREMENTS 

J.B.of , makcth oath and fg^ith, [cr, 

ifirtg one of the feaph called ^aiers, upon his fol^tnn 
affirmatid!), faith] That he has iurveyed and admeafure^ 
the {everai l^nds in the pari(h or hamlet of 

[#r counties of j defcribed in the bill intehded- 

tobc prcftnted to parliament;^ and figned by the deponentj, 
by the name [pr napaes] of m and that Ac 

quantity of fuch lands amounts to an4 

no more, according to fuch adipeafureipent;^ and the |>e(t 
of this deponent^s judgment. 

Sworn [^r, folemnly afHrmedJ before us, 
two of his Majefty's juftices of the 
peace, acting in and for the 
and fubfcribed in our preiei^c^ by the 
lEibove named if .£. this day 

pf in the year 

^s witnefs our hands and fipals. 
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Ifiw Ediions of the fothoing useful and issuable Ldxt^ 
TracU ^naj/ now be had of W. Qarke and Sons ^ For-' 
/ • iugal^Streetit Lincoln'' S^Inn. 

TriE LAVVs O? LANDLOfel>,^ TENA^, AND LODGERS, 

With practical Directions concernins: Teases, Assigtimedts, SniTenderi< 
Jt^retments, Covenants, Re!J)airs^ Wagte, Rent, Distress, Ejectment, 
]^ft>t^cc9 to quit, &c. Aljfo Treatises on ^Estates, fpr Life, ioit Yfetfrs, 'and 
Cepyhold I^ates j with an Appendix (jf Precedents. By James Barry 
Birdf Esq. the eighth edition enlarged and improt-ed. Prictf 3s. ii. 
Octavo, • . 

1' his publication will be found' a perfect gyide to all persons connected in 
Farms J Houseir njid Apartments, coyitaining full and dniple instruction hux» ^ 
to govern their cohdUet xikelher a$ Landloi'd dt Tenant, 

Tte LA"VCS RElSI^ECTlNG, WI1:t.S, TESTAMENTS, AND CODICILS^ 
AND EXECOTORS, ADMINISTRATORS, AND GUARDIANS, 

Laid down in a. plain and eas}' malnner : in which the Statute of Willi; 

and of Frauds and Perjuries, are. particularly explained: with Direction* 

for those who are desirous o^ nlakina:" their own Wills ; the Method ojf 
- Descput and Distribution of Property, « vi^hctfe no will isihade; '&c. &c* 

\Vitii an Appendix oi the 'i* st approved I^)nns of Wills, Testaments, and 
' Codicils, &c. relative to every Description of Property. By James Barry 

$iid, Esq. fifth ediiiom Pri(ie 3S. sevied in Octavo. 

THE L4WS RESPECrtNG MASTERS AND SERVANTS, ARTICLED 
'CX^ERKS, APPRENTICES, MANUFACT[TRERS, LABOURERS, 

AND JOURNEYMEN J 

Fifth edition. Price 3s. sewed in Octavo» 

THE LAWS RESPECTING PA]IISH MATTERS i 

Containing the Offices and Duties of Churchwardens, Overseers of ihe 
Poor, Constables, Watchmen, and other Tarish Officers. The fifth 
edition, price 3s. sewed in Octava 

The above four publications may be had by those xeho talce the ivhole toge^ 
{her, done lip in ove convenient volume. Under the^ title o/Law Selectioni« n 
TrkeWs. in boards or I2si bd, bound. 



 THE LAWS RESPECTING TITHES. 

.Cbmprisingall the" Cases and Statutes on the subier^t of Tithe?, whether 
g'leat or small. Personal, Predial, or Mixed, third edition improved, 
price 3s. sewed. • 

THE T,AWS RESPECriNG COMMOlSfS AND COMMONERS, 

With the Law relating: to enclosing Commons; and an Abstract of the 
Inclosing Act, second edition improved, price 3s. sewed. / 

, THE LAWS RESPECTING HIGHWAYS AND TURNPIKE ROADS, 
Of changing, stopping, and repairing the Highways, second editiorf, 
tritli additions, price 3s. seWed. 

THE LAWS CONCERNING TRAVELLERS AND TRAVELLING, 

Including the. Law relating to Stage Coaches, Inn Keepers, 6&c. &c. 
price 3s. sewed. 

The above four publicatioJis, fhrming the second and last tolume of the 
Law SjtLF.C'. ions, may be had by those who ^ fake them together ^ done up in et 
€07ivtnient volume, Price 11*. in boards or I2#. 6f/. bound. 
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